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1. This manuscript has been submitted to The Air Force Law
Review for consideration.

A The text has been written in law review format, following 4
Uni1form System of Citation, 14th edition, Harvard Law Review
Assnciation, 1986. The pronouns "he’” and "his” are used in the
generic sense to represent both Zenders.

3. The author appreciates :1nvaluable assistance rendered by Lt
Col H. A. Staley, ACSC/EDC, Maxwell AFB, Alabama; Lt Col Robert
Grellman, ACSC/EDC, Maxwell AFB, Alabama; Colonel Thomas
Springob, HQ AU/JA, Maxwell AFB, Alabama; Major Carol
:1Battiste, Air Force Judge Advocate School, Maxwell AFB,
Alabama; and Major David Pearson, Editor, The Air Force Law
fFeview, Maxwell AFB, Alabama. He would also like to thank the
ftaculty and staff of Air Command and Staff College, Maxwell
AFR, who have been completely candid in their discussions of
the plagiarism program, and his wife, Katie, who has been
ratient and supportive throughout.

The names of the officers whose cases are discussed 1n thic
oaper were changed to atford them privacy. Transcripts of the
cases are on file with HQ AU/XPZ, Maxwell AFB, Alabama.

- This paper addressec the issue of plagiarism in the
academic environment. Its impetus was the occurrence of three
rases of plagiarism at Ai1r Command and Staff College during a
"we month period 1in 1987. The faculty and statf questioned
what could be done in the educational program +to preveant
ylagiarism cases, and what procedures would facilitate their
Apediti~us handling should they arise.

+ Fellowing a brief historical and legal review of
Povfracram, this paper marvog an 1n-depth study of the nature of
“he ol len. conparing the approach of various military
trademies and 1ntermediate service schools. The recent cases

f piagiarism at Air University are then examined for lessons
'> be learned. Based on these cases, the paper expounds three
rropositions: college faculties should decide on the

tetinition of plagiliarism and 1nform the student body: the

defirition should 1nclude the element of “intent” to pass off &r;;;—d

“he work ot another as one’'s own; and a "two track”™ approach e

should be used *o ditferentiate inadvertent citation error from“&I

antentional’ plagirarism. The appendices provide regulation '

changes and guildelines needed tc 1mplement these proposals and f

w3l with plagiarism cases that occur. G
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Df¢ficer at Moody AFB, Georgia, he attended the Dickinson School
ot Law 1n Carlisle, Pennsylvania, under the Funded Legal
Educat:on rfrogram. Upon graduation in 1981, he received the
Corpus Ju-is Secundum Award for most significant contrihution to
the ilaw schcool. and reported to Luke AFB., Ar:zona.
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At Luke AFB, Major Shutler served ag claims officer, chief of
military justice, and area defense counsel before being selected
to serve as Staff Judge Advocate at RAF Fairford, England in
1984 . He returned from England to attend Air Command and Staff
College in 1987. Major Shutler 18 a Distinguished Graduate of
Squadron Cfficer School.

Major Shutler's published workg include "The Prigoner Transfer
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to Citation Forms."~ Following graduation from Air Command and
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EXECUTIVE SUMMARY A

Part of our College mission is distribution of the ‘
students’ problem solving products to DoD
sponsors and other interested agencies to
enhance insight into contemporary, defense
related issues. While the College has accepted this
product as meeting academic requirements for
graduation, the views and opinions expressed or
implied are solely those of the author and should
not be construed as carrying official sanction.

o “Insights into tomorrow”
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N TITLE  pLacIaRISM AND PROSECUTION:
( A New Approach at Air University
) "-\,

-

Lo}
kﬁb " Purpose: To define the nature of plagiarism in the academic
’}€ environment, to formulate guidelines for faculty and students to

deai with plagiarism, and to establish a means of differentiating
inadvertent citation error from “intentional”™ plagiarism.

~ =9
L/ '-‘,'-

a
a“.

‘:a. I1. Problem: During the past two years four senior officers at

zﬂj Air Univescity faced faculty boards for plagiarism on term

‘;4‘ papers. The boards were costly 1n terms oi preparavicn time,

e aggravatiocn, and careers. Two of the officers were disenrolled.

A The three boards at Air Command and Staff College showed the

72h students were confused over citation methods and the faculty was

e in disagreement over whether the offense contains the element of

SN “intent,” and how to best deal with it. The cases highlight the

:_;: need to clari1fy what plag:ariesm is. how it should be treated in

1] an academic environment, and how to train students to avoid it.

e

,fﬁ 1I. Analysis: This paper traces plagiarism from its

f:~ niztorical rcots throcugh 115 development as a legal cause of

. acrtion 1n a lawsuilt. Because of the different functions served

;f} by the oftense of plagiarism in the publishing community and the

D :: academ:~ environment, the maper advocates Air University diverge
S from the common law definition of plagiarism, which has no
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\l‘.
‘ eiement of “"intent,  and adopt a definition that 1ncorporates
':. “intent’ as a key factor. The paper compares the approaches to
T plagiarism at three service academies and three i1ntermediate

ﬂ service schools to arrive at an approach that combines the best
‘;ﬁ of each system. This approach will help differentiate cases of
=y inadvertent mistake in citation from intentional literary theft.
v To determine if a student did in fact i1ntend to pass off the
AGR works of another as his own, an investigating officer would be

trained to analyze circumstantial evidence and recommend an
appropriate disposition of the case.

- Iv. Recommendations: Air University should clarify the offense
of plagiarism by adopting a definition that includes the element

;,_ of i1intent, and educate 1ts students more fully on how to avoid

- it. Guidelines should be adopted to indicate how faculty members
'ﬂ: should advise students during the drafting stages of a paper and

N how to handle cases of suspected plagiarism if they arise. The

o appendices contain recommended changes to the applicable regulations
Liz and proposed guidelines for training students, faculty, and

l

investigating officers. These proposals will greatly reduce

confusion over plagiarism in the academic community and deal with
1t more effectively should it arise.
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PLAGIARISM AND PROSECUTION:
A New Approach at Air University

1. Introduction

Question: What do Auburn University quarterback Jeff
Burger,! Senator Joseph Biden,* and the Reverend Jesse
Tackson® have 1n common?

Answer: Allegationc of plagirarism. Both Jeff Burger and
Senatcr Biden admitted plagiariz:ng on term papers, and Reverend
Jackson has had to defend his academic record.?® As was widely
reported 1n *he national press, Senator Biden was obliged to
withdraw from the presidential race shortly after the allegation
surfaced . ©

The subject has generated a great deal of controversy but
13 not widely understood.® Some people see i1t as a minor
impropriety akin to double parking and others view it as morally
ocffenzcive. Ther~ 1s much 1n print on the subject of plagiarism,
trit very little on dealing with 1t in the academic setting.” Yet,
1fgnorance af 1t 1n an academic environment can have a major 1mpact
on a student’' s life.® In short, there igs a problem with
piagirarism 1n coilege.

Plagiarism 1s alsc a problem in military schools. In the
past two vears, three officers faced faculty boards for plagiarism
at Arr Command and 3Staff College (ACSC) and one was disenrolled.?®
In 1986, a lieutenant colonel was disenrolled from the Air War
College (AWC) . '™ Recently, a major at the Army Command and General
Staff College (ACGSC) was expelled;*! as was a lieutenant commander
from the Naval Command and General Staff College (NCGSC).!'!2® QOver
the past two vears 1n our service academies, seven cadets at West
Foint!'® and nine cadets at the Air Force Academy!* were found
gullty of plagiarism and resigned. As of this writing, one
midshipmar at the U. 5. Naval Academy 1s under 1nvestigation for
plagirarism. "

In addirti1on to being widespread, the problem has been

pergistent In the pavt five vears there have been nineteen cases
T pladiari:imoan the ACSC Associate Program. In December 1987,
three more officers 1n the Associate Program were charged with

pilagiarism 1n connectian with their course studies.?'®

Wher they arise 1n the Alr Force, plaglarism cases are
genertiily handled under Ai1r University Regulation (AUR) 53-6,
whirh estabiishes srvandards of academic integrity and defines
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( ‘ piagirarism.'!” The regulation applies to nearly half the total

. population of the Air Force including cver 400,000 military

ff5 members, civilians, and ready reserves enrolled 1n the various

;;: s~hools Air War College,'® Air Command and Staff College,K '®

;?: Squadron Officer School ,=*% USAF Senior Noncommissioned Officer

S, Academy ,®!' Air Force Institute of Technology,?* and Extension

o Course Institute.®*® Since Air Force members enrolled in any of

\ ! these schools will be subject to the regulation, it behooves each
}{} of us to consider the cost of plagiarism.
B~
TN A. The cost

AN
S The expense to the taxpayer of expeiling mil:tary members trom
o various schools has been considerable. The easily 1dentified

:ﬂf} direct costs include the time and salary of the 1nvestigator, the
o faculty board members, the witnesses, the legal advisor, defense
- counsel, recorder, and court reporter for a two day hearing and

. whatever preparation time is required.=**
= "oV

;}: The indirect costs of expelling a student are also si1g-
‘:}} nificant. Take for example the lieutenant colonel disenrolled

~ e from the Air War College. The cumulative expense of his salary
{ff for unproductive time, the cost of instruction at the War College
‘~ and the lost opportunity cost of a slot that went vacant, added to
T the cost of flight training that had been underutilized, yields a
’ﬁi total loss of over £500,000.2® If the person had attended a

R graduate course through AFIT, the lost expenditure could exceed
- $600,000.2® This figure indicates the high cost of plagiarism

pie to the Air Force.

The cost to the disenrolled member defies accurate assessment.
Shattered career, lost self-esteem, and reduced productivity all
figure in. For the lieutenant colonel, the cost also included a
fine under Article 15 of the Uniform Code of Military Justice
(UCMJ} for dereliction of the duty to cite properly.=7

iﬁ B. The controversy
.l:.‘l
[ ,.l
,_y: The high cogt of disenrolling plagiarists does not necessarily
’vf- mean schools should cease doing it. The above figures only
.- indicate the scope of the problem. The necessity to preserve the
S integrity of the institution, and to identify those with character
T deficits impels the school to expel those who violate the
?{ standard. But could they clarify the rules and better educate our \
‘::: members to avoid the problem? Could they more efficiently handle j
?ﬁ the cases of those who violate the rules? Could they somehow ‘

differentiate those who inadvertently failed to include a
citation, from those who did so intentionally?” The answers
require a clear idea of the problem itself.
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Plagiliarism 1s a multifaceted problem because the offense
occurs 1n both civil jurisprudence and the academic setting.
Tts underpinnings 1n the two arenas are significantly differ-

ent. As will be more fully discussed below, the basic purpose of
a civil lawsui1t for plagiarism i1s to protect the =-reator of a work
and thus encourage artistic endeavor. The purpose of the offense

in the academic arena 1s to educate students in proper citation
methods, teach the ethical reasons for citing a source, and
ident1fy those unable to do so. These divergent purposes call
forth different approaches to plagiarism. The element of “intent’
1s not useful 1n the legal arena,; but is essential in the academic

one. Confusg:on over the element of intent has contributed to the
controversy over plagiarism.

The controversy has also been exacerbated by an 1nability to
arrive at a simple definition of “paraphrasing.’ Various style
manuals admonish the student to reword, state in his own language,
or rewrlte a sentence, but fail to specify an acceptable standard
of doing so. Is 1t permissable, for example, to reorder the same
words, or substitute three of one's own words, or change all but
five words, and sti1ll cite the sentence without using quotes? If
a school’'s . .yle manual 1s unclear on the matter, it's students
cannot be expected to understand.

Ancther aspect of the controversy is the single sanction
punishment for both intentional and inadvertent citation error.
Since, at many zchools, there is no distinction made between the
two, a minor error can become amplified into a matter of
integrity, and ultimately lead to disenrollment. For this reason,
v "two track” approach 1s needed, with lesser punishments for
unintentional or 1gnorant mistakes in citation, and more severe

csanctions for “intentional”™ plagiarism. Distinguishing the two 1is
the trick.

C. The roadmap

Th:s article first tackles plagiarism from historical and
legal perspectives 1n the context of civil lawsuits. It then
addresses plagiarism 1n the academic setting, by outlining the
definition and procedures for handling it in various military

school=. Next, the specific regulations governing the program at
ACZC, and the four recent faculty board cases at Air University
are reviewed. The article concludes with a summary of the lessons

learned from She board cases and a number of recommended changes.

The meang to 1mplement the recommendations are included 1n the
apperi.ces. The first two contain applicable regulations and
propnsed changes tc 1mplement procedural improvements. Student
and faculty guidelines 1n the next two contalin simple citation
rules and cliearly delineated responsibilities for educating

3
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h students and dealing with infractions. The last appendix is a
‘ detailed guideline to help plagiarism investigating officers
differentiate intentional from inadvertent citation error. The

net effect should be better informed students and more equitable
proceedings.
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:i II. Historical Background
P

;»‘ A. The Ancients
ﬁ:? Througn the centuries, many a noted author has been charged
b with plagiarism, or at least with “borrowing”™ from other sources.
:T Many writers made no pretense of 1it. Lord Byron is quoted as

R saying, "commend me to a pilferer, you may laugh at it as a par-

adox, but I assure you the most original writers are the greatest

*&: thieves. =% Byron subsribed to the school of thought that

$ﬁ~ literary "borrowing” was “an integral part of the creative pro-
:xﬁ zessg. 2% Other great poets of antiquity shared this view.

yf\-'

228 Homer, who is considered a true original, “wrought the Iliad
! and the Odyssey out of the mass of myths and legends . . . that
}Ej flourished around the Agean 1in his day. *“ Yet Homer's borrowings
:%; could hardly be called plagiarism. "It was his imagination and
ro organizing skill which imposed order on confusion, and fused dis-
5 parate bits and pieces into sovereign entities. ' The list of
b other ancient Greek writers who borrowed passages for their works,
( reads like a Who's Who of Athens. “Isocrates, Demosthenes, Aes-
M chineg, Menander and Plutarch indulged in it at times. Aristotle
,z}f lifted whole pages from Democritus. . . . And Plato . . . annexed
';x the earlier thought of Heraclitus, Empedocles and Pythagoras. 32
’ff As Roman armies conquered ancient Greece, its authors

;) plundered Greek literature. "Roman writers considered a Latin
N adaptation from the Greek a new work, and did not always

u}_ trouble to acknowledge their sources. **® Even the great Virgil
et "copied the tale of Sinon and the taking of Troy almost word

v for word from Pisander, and the love story of Dido and Aeneas

V{* from that of Med2a and Jason in Apollonius."*% Yet Virgil's

';J work was not without merit. Just as Homer refined the legends

LT, of the Agean, Virgil refined the work he found. As W. H. Auden
:}: . commented, "The Iliad is poetry of the highest order, but it 1is
. the poetry cof barbarians, of a tribal culture; The Aeneid is

N the poetry of civilization. of world history. *°%

;‘ Then, as now, the concept of plagiarism was indefinite, and

a § writers sometimez failed to disclose their sources. In hais

i Histur:ia Naturalis, Pliny the Elder observed, "In comparing
& various works with one another, I have discovered that some of the
h N m3st eminent writers have transcribed, word for word, from other
A works, without aknowledgment.” *€
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B. The Elizabethans

Literary borrowing became an art in sixteenth century

England. "The Elizabethans did not bother to devise plots,
i1neidents, and characters; they lifted them from their prede-
cessors and from each other. 37 Edmund Spenser borrowed

1

tiberally from Virgil, Homer, Plato, and Aristotle in his
enduring classic The Faerle Queene.®*® And one critic of Milton
alleged “one-half of (his] lauded passages are, from my own

;3f knowledge, felonies committed in the course of his reading on

RS the prcperty of others. 2°

A

"}ﬁ Among the Elizabethan writers, Shakespeare :s perhaps the

' most famous and the greatest target of source hunters. He was a I
y working playwright with an ear for what would please his audience

and be felt no compunction against borrowing a well-turned phrase,
or twn *°

There are speeches in Antony and Cleopatra which

are pure Plutarch. Malone painstakingly analyzed
Parts I, II, and III of Henry VI, and came to the
conclusion that out of the 6,033 lines, Shakespeare |

had copied 1,771 intact, and had paraphrased 2,373
others, so that only 1,889 were entirely his
own.  ~*1?

Yet Shakespeare has stood the test of time and many of his
sources only rate a footnote in the annotated versions of his

o collected works. His genius infused and surrounded their
e offerings and gave them wings. While his plagiarism cannot be
;:ﬁy gainsaid, his work is so monumental it stands despite the
i) charges.
s

T €. The Americans

SN
o=
A Like the Elizabethans, American authors were sometimes

- smitten by the plague of plagiarism. Edgar Allen Poe was a
o keen observer of style and became the most outspoken critic of
J?- literary theft. He condemned Longfellow’'s poem, Midnight Mass
e for the Dying Year as

v T

plagiarism which is too palpable to be mistaken,
9. and which belongs to the most barbarous class of literary

.

‘;{: robbery: that class in which, while the words of the

,}k- wronged author are avoided, his most 1ntangible and

ﬁaﬂ therefore his least defensible and least reclaimable

h?t’ property is purloined.®=

.
; Poe's searching assessment of plagiarism, clarified its

—f- ethical ramifications. His incisive wit gave the argument sharp
: 6
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edges, seeing theft of a product of the mind as a "moral wrong’
and “the quintessence of meanness: '

The ordinary pick-pocket filches a purse, and the
matter is at an end. He neither takes honor to
himself, openly, on the score of the purloined
purse, nor does he subject the individual robbed to

the charge of pickpocketism in his own person. By
so much the less odious is he, then, than the
filcher of literary property. . . . It is the ano-

maly, the discord, which so gravely offends.*®

This scorching condemnation of plagiarism is premised on the
basic ethical concept of the immorality of theft. On the other
hand, it could be argued that Longfellow’'s use of anothur's work,
like Shakespeare, Spenser, Virgil and Homer before him, was
premised on the appreciation of art. Each of these poets was an
accomplished writer with genuine ability, so their inclusion of
another’'s work in their own could be seen as an artistic effort to
give wider audience to that which needed no improvement. Then
again, it could also be seen as greed.

Much of this disagreement concerning the relative
impropriety of plagiarism f{lows from a basic divergence of how

ethics, art, and the law view it. “Ethics is primarily
concerned with intent. . . . It condemns {[the writer]l . . . if
he steals knowingly . . . even where the taker has bettered the

original. ** Art, on Lhe other hand is unconcerned with intent.
"It addresses itself solely to the quality of the result.

It jJustifies any taking that yields a superior work. +®
Finally, law discards both art and ethics, being less concerned
with intent of the person or excellence of the product than
with what is provable in court. It addresses the issue, "has
he copied a . . . substantial portion of copyrighted or
copyrightable material?"%*® In the academic arena, aesthetics
and ethics predominate; but in the courts, the law is king. So
1t is that 1n the academic setting, the primary consideration
1s intent, while in a civil suit, intent is immaterial.

D. Observations

This higtorical review calls forth several observations
concerning plagiarism that help to define and clarify it.+*~

First, research and plagiarism are fundamentally different.
A writer who familiarizes himself with the literature of the
arena to more accurately describe the fight and make it live in
the reader’'s mind is doing his sources one better, so long as he
gives credit where it 18 due, and does not copy verbatim.

fecond, derivation can be distinguished from copying another

7
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:\v work. The author who copiles verbatim without giving credit is
(“‘ investing nothing of his store of knowledge and experience 1n the
R world thought bank. He is simply changing the name of the account
29 holder on an existing account. In so doing he has committed

0f}5 literary theft, and in the most pernicious way. On the other

;}i: hand, the author who derives his work from various sources and
féQi recombines them to give fresh meaning and applicability to another

era’'s concerns is adding to the world thought bank and is to be
commended.

Third, a minor lapse does not make an author a fake.
History provides numerous examples of highly regarded writers who

cribbed from others. Today their work is judged in its entirety
and appreciated for its contribution. This perspective is useful
when considering minor errors of citation in term papers. The

work can be weighed in its entirety and judged on its net worth.

Finally, professional authors whose livelihood flows from
the mouth of a pen are substantially different from students in
a university. Students are asked to produce research papers so
that their ability to think independently, solve problems
rationally, and communicate persuasively can be evaluated. 1
Professional authors are evaluated by their public and will
rise or fall financially on their merit. When an author
plagiarizes, he subjects himself to a lawsuit. When a student
plagiarizes, he cheats himself and risks expulsion.

In order to afford writers greater protection from
literary theft, state and federal legislators have enacted
copyright laws. These laws allow wronged authors to sue the
plagiarist in civil court and recover the ill-gotten gain. The
various copyright laws were assimilated into a single
comprehensive law applicable to all states and the federal
government in 1976. That law is now the basis for action in
the United States and is premised on the principles enumerated
below.
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u:k ITI. Civilian Legal Approach to Plagiarism

.:) ) A. Legal Definition

e

1,.‘

b} A simple, working definition of plagiarism is "“literary
1NQ: theft . -’ The term derives from the Roman plagium, the criminal
x% act of "stealing a slave from his master, or stealing . . . a

freeman with intent to keep him or sell him as a slave. *® The

- authoritative common law definition in Black's Law Dictlionary is
A "the act of appropriating the literary composition of another, or
;an parts or passages of his writings, or the ideas or language of
ﬂﬂj the same, and passing them off as the product of one’s own
Foi mind. *® In short, "taking the product of another’'s mind and

e presenting it as one's own. °°
S Plagiarism is akin to copyright infringement and piracy, but
Kj~ each offense has distinct elements.
_i;~ Although the pirate and plagiarist share wrongful intent,

- “piracy’ is not synonymous with “plagiarism.”™ A pirate “makes no
( i effort to falsify authorship, but reproduces and vends copies of
f:_ a literary work without the author’'s permission."®* The pirate
TN shuns credit, preferring profit to acclaim. The offense of
(}5 plagiarism engrafts the element of reaping, not only financial
oYy reward, but personal recognition from another's work.

o

U.

Nor is “infringement”™ a synonym for "plagiarism, "®2 though
they overlap. Copyright infringement consists of two elements:

¥
3,

{ﬁ entitlement to copyright protection in the plaintiff; and the
:}} taking of that entitlement by the defendant through some form of
!{’ copying.*®?® "For purposes of plagiarism, the material stolen need
::5 not be 1n copyright; for i1nfringement, it must be. "®* If a
a wrongdcer copies the copyrighted works of another, and presents
sy them as his own, he has both plagiarized and infringed. If the

o work was not copyrighted or copyrightable, he has plagiarized.
::; Because of this overlap, and the provisions of the recently
3}# enacted federal copyright law, many cases of plagiarism are pur-
“v sued as copyright infringements. For this reason, the new law
v s will be discussed in some detail.

o With the enactment of the Copyright Act of 1976 (the Act), "°®
‘:F Congress established a comprehensive federal plan “"to recognize

. and protect the rights of 'authors' in their intellectual works
[ and thus supply the incentive for the creation and dissemination
.!f nof such works. ®® Congress acted under constitutional
- 7
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authority,®” and in so doing, it preempted the field as to
statutory copyrights.®® Thus, any actions for copyright
infringement must be brought under the prcvisions of the Act,
rather tlian state law or common law.

B. Lawsuits for Copyright Infringement

The Act has broad protections for authors whose works are
appropriated without credit. Willful copyright infringement for
commercial advantage or private financial gain subjects the
wrongdoer to severe criminal and civil sanctions. In the crim-
1nal case the infringer iaces fines up to $25,000 and imprison-
ment for one year; and in the civil action he could be enjoined
from further infringement, ordered to pay money damages of up to
$10,000 per infringement, and required to destroy all infringing
copies. ®°®

To be successful in a civil tort action for copyright
infringement, the plaintiff must prove two basic elements:
‘copyright entitlement”™ on hisg part, and “an appropriation of
that entitlement by some form of copying ™ on the defendant's
part.®® Under the Act, the copyright “attaches” when the
creative work is "fixed in any tangible medium of expression, ®?
so “publication® of the work ig no longer required.

To claim copyright entitlement in a federal court, the
plaintiff must prove

. originality, copyrightability, proper regis-
tration, and authorship. . . . However, the copy-
right registration certificate constitutes prima
facie evidence that plaintiff possesses these inci-
dents of ownership and upon its admission into evi-
dence the burden shifts to the defendant to dis-
prove entitlement to statutory copyright protec-
tion.®=

Without the registration certificate, the plaintiff would rely on
circumstantial evidence to show his original authorship and on
the Act to show the work was copyrightable.S®=

The more daunting task is proving the defendant copied the
work. Copying includes °“the various modes in which the matter of
any publication may be adopted, imitated, or transferred with
more or less colorable alterations to disguise the [theft]. ©¢
Verbatim copying need not be proven because “alteration for the
sake of disguise . . . is one of the hallmarks of plagiarism. ®°®
However, “"when copying is verbatim the matter is settled.
Defendant has intringed unless he can show that hig copying
constitutes ’'fair use’' of plaintiff's work. ®®

10
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h{ﬁ If the offending work 1is not a verbatim lift, the plaintiff
iﬁ? can make a prima facie case of copying by proving the defendant’'s
{ access and the substantial similarity between the works. Since
> - defendants rarely admit accesgs, it must be proven by

AR circumstantial evidence and inference.

:ﬁ} For example, evidence that plaintiff's work was

e widely circulated or that defendant’'s work was com-

\ posed with inexplicable speed has been held to

o ’ raise an inference of access. Moreover .

;yﬁ access will be inferred where the similarities

\i\ between two works are sco striking that independent

.“f: creation seems highly unlikely.®7?

SN

On the other hand, if the defendant can show the simi-
larities are actually coincidental and that he independently
created the work, he can avoid liability for infringment.
"Defendant’'s burden of proof on this issue is heavy; that he has
plagiarized subconsciously is no defense; he must show
independence. €9

Onre access 1s shown or inferred, the key issue of sub-

{jg stantial similarity arises. A rule of reason applies here, and
A courts generally look to "quality and value, rather than length~
{j{ to determine substantiality.®® “Copyright protection extends
:{p only to the expression of the idea; it does not protect the idea
& itself. 7" So to convince the court of substantial similarity

( "the plaintiff must show that the defendant’s work is so similar
- to his own that [onel] may reasonably infer copying. 7?%

‘ -~ _..

:tf' Actual wunauthorized use of the plaintiff’'s property

ﬁ}i 1s a prerequisite to a finding of infringement; and

oniy when the similarity between two works is great
can a court be certain that this prerequisite is
satistied. =

J

Thug 1nfringement cases often turn on the issue of sub-
stantial similarity. By 1t, the courts will infer access, and
*he plaintiff can prove copying in instances of paraphrased or
other nonliteral use.

Pl

X

l_'.-_
.:E' C. Lawsuits for Plagiarism

N , o

T As noted above, the tort action for plagiarism remains

'r viable at common law, but is limited to use in cases involving
b v unpublished works. "At common law, an author has a property
.‘}: righ* 1n his unpublizhed manuscript and can obtain redress

Wy against anycne who obtains a copy and endeavors to realize a
N profit by its publication through plagiarism or otherwise. 72 In
[)
'ﬁ? deciding these cases, a court would look to the same factors as
S0 enumerated above for .nfringement cases: access, copying,

Qp copyrighted or copyrightable material, and substantiality of the
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ﬂ“ﬁ copying.”*
{

MO These elements make up the case a plaintiff must prove to
_Q} recover money damages for plagiarism or infringement in a civil
Lﬁs court. The reader will note that no element of “intent” 1is

v required to be proven in civil court.”® In a criminal

}{; proceeding, however, the prosecutor would need to show the

:) infringement was intentional or "willfull,” and “for purposes of
2 i, commercial advantage or private financial gain. 7® In the

.E( civilian legal system, the element of wrongful intent boosts the
5 case into the criminal arena and subjects the wrongdoer to the
a}ﬂ severe penalties noted above. This outlook of punishing wrongful
“ﬁ: intent is reflected in the handling of plagiarism in the various
L mi1litary schools.
- It is helpful to keep the elements of the civilian legal

’:?: sy=s=tem .n mind as we consider the requirements of the academic
SRR setting, and the handling of plagiarism at Air University.

-] .-‘..\

VRS

JigA

>
v

-

.
[y

>
D

-,

-

C 55
4 L & R &

'S

Sty
N,
..‘ .'. -'

"-'_’m
.l ‘l .‘

LI

&

> 'l

-
A, 800

f

i@
3 l_'v ‘_“l '

o
PSS

e N

N
-
.
A

.‘v‘ A & hl

12

»
ot

V@i
ds.issu
axslun ¢ ‘

PAS

x "u

we A VRSO

AN A ¢\ ~I , ;_._. LA
ﬁ‘- A\Abl \'C‘-WA .\ -—& \t& u&:ﬁk _kn&_.\ w {A:f.l.u {L{l!-’. Ll !.f;'A &{L{L{L*&{A‘*L{A_fn_'r\ \

2,
d




.
2 %

=
XIJ

l_:b..l

i

L3
ARALTRARAN

¢

—y

\-

:: V. Various Military Schools' Approach to Plagiarism

o

&

%

\ A. The Academic Setting

,i The academic setting is fundamentally different from the

x business of publishing for profit. School provides an

. evaluating process in which the currency is grades and class
standing, not financial return. School also provides training
1in ethics and character, while business assumes them and acts

7 upon them. Lastly, school grants an imprimatur, in the form of

” a dipleoma or degree, which business can rely on as proof of

O ability. Academic 1nstitutions require a definition of

K} plagiarism to serve this basic charter of training, evaluating,

- and certifying. That definition must necessarily differ from
the legal defintition used in business. To hold students

=
1

l1able for l:iterary theft when they inadvertently use the
wrong <itation format would serve no useful end.

.‘..' -.‘-'-'- >

Because of the very different purposes served by the civil-
tan lepgal code and a university’'s academic code, the element of
( intent must be included in the academic definition of plagiarism.
The definitions of plagiarism in the six institutiong addressed
below do not specifically include the word “intent,” but it is
tairly 1mplied. A better course of action would be to include
the word to prevent any confusion.

')
In the military. because of the high standard of integrity re-

3 quired of professional officers and noncommissioned cfficers,
;j plagiari1om 13 handled as an offense that can lead to both
N administrative action such as disenrollment or discharge, and
- nonjudi~ial action under Article 15, UCMJ. To explore this

.} area, the paper will address the definitions and handling of

‘ plagiarism at six service schools: the U. §. Military Academy,
» the U. S. Air Force Academy, the U. S. Naval Academy, the Armed
L Forcex Staff College, the Army Command and General Staff

: College, and the Naval Command and Staff College.’7

-

‘s

'i B. United States Military Academy at West Point
. The cadet honor code states “a cadet will not lie, cheat or
.- steal ., nor tolerate those who do. 7® Plagiarism is handled

- under the rubric of “cheating” which involves such acts as

L pres~nting one's own work dishonestly. Cadets are admonished

. to “clearly and unambiguously indicate any portions of their

‘')
: 13
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work which are not solely their own. 7?2 Specifically, “they
must clearly and completely document all sources of information
and all forms of assistance. To do this, one uses parenthetical

documentation, bibliographies, and acknowledgement statements. ©“

Faraphrases express "the idea or concept of the original source
in a cadet's own words and [require] parenthetical documentation,
for which the cadet 1s referred to The Style Manual.®!

If a cadet is suspected of plagiarism, the Regimental Honor
Representative conducts an initial ingquiry and if the evidence
substantiates further action, appoints an Investigative Team
comprised of two members of the Honor Committee to recommend
either dismissal or referral to the Full Honor Investigative
Hearing (FHIH) .®* In preparation for this, a Hearing Officer
conducts a preliminary hearing without defense counsel present,
at which the accused may raise objections and challenges. At
the FHIH, twelve voting members determine guilt or innocence by
a 5/6th majority vote.®?® The board results are reviewed by the
Commandant, Superintendent, and Secretary of the Army. If guilty,
the cadet receives an "F° in the course and i1s separated from the
Academy, although the Superintendent may exercise discretion.®*

In the academic year 1986-87, some 50 cases of all types
went before Honor Committee hearings. Of these, 13 were related
to cheating and of those, 6 involved plagiarism.®® 1In these
cazes, the sole purpose of the board hearing was to determine if
the cadet intended to pass off someone else’s work as his own.
In a recent case, a cadet was found guilty of copying Cliff's
Notes into a 10 page paper without any citation to the
source.®

C. United States Air Force Academy at Colorado Springs

The Air Force Academy’'s honor code declares: "We will not
lie, steal, or cheat, nor tolerate among us anyone who does, ®7
and classifieg plagiarism as cheating.®® The cadet's HNonor Code
Reference Handbook defines it as “the use of [the ideas and words
of others] in an attempt to pass them off as your own. ®® Cadets
are give.. a briefing, and a four page handout to assist them in
properly documenting sources.

The handout defines the means of citation specifically.
Quotation is presenting “another writer’s idea in his exact

words. "®2 Paraphrase is "another writer's idea,” restated "in
your own words  following "the pattern of the original word-
ing. ®! Summary is "the core of [(another writer’'s] idea,” con-

densed and reworded.®?® Cadets must use quotation marks for
borrowed words and footnotes or parenthetical documentation for
summaries and paraphrases.®?

Students are cautioned against blanket footnotes since a
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ﬁ{i footnote number “generally covers only the preceding sentence;’
- misattributed borrowing that arises when you fail to “attribute

{ the material you borrow to the source you actually use;  and

b padded bibliography that “gives the appearance you've done more
_:g‘ work than you actually have. ®%

'b: USAFA investigative procedures are akin to West Point's.

fﬁ An informal 1nvestigation is run by the cadet Investigative Team,
v comprised of one first class and one second class cadet, that

DAY ' acts similarly to the Regimental] Honor Representative and deter-
liﬁ mines preliminarily if a violation occurred.®® 1If they conclude
u?, there 1s sufficient basis for further action, an Honor Investiga-
O tive Panel "dec:des whether a potential honor violation may have
1:- been committed and, 1f so, forwards the case to a Wing Honor

Board " ®® comprised of one officer (0-4 or above), two at-large
cadets, twe cadets 1n the cadet chain, and three honor represent-
atives.®”

"

kv To be found guilty of a violation, three quarters of the
;Q Wing Honor Board must be convinced "beyond a reasonable doubt®
e that the cadet committed the act.®® This burden of proof is
!ﬁ noteworthy because it applies the standard of proof normal.y

e
v

required only 1n criminal proceedings, to an administrative
hearing. In effect, this accords more protection to the accused.

2 P .
-, '_n".;" IS/ -

If a cadet 15 found guilty, the case 1s referred to an Honor
Sanctions Board comprised of three colonels (0-6) and two cadets
for 1mposition of sanctions in lesser cases, and recommendations
of suspension or disenrollment in more severe cases.®® The cadet
may then request a Hearing Officer be assigned under AFR 53-3 to
determine 1f the “cadet engaged in the misconduct alleged. ?°©
BEased on a review of all the previous actions, the Academy Board
then makes a determination if the cadet 1s qualified for gradua-
tion. t=t I'f not, the case i3 forwarded to the Secretary of the
Air Fcocrce who either discharges the cadet or calls him to active
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‘4‘ duty 1n an enligted status.'?~
..

o Recent Air Force Academy statistics on plagiarism i1ndicate
.:z that 1n the past two years seventeen cases of plagiarism were
.' inveztigated, with three cases dropped, five cases found not 1in
) violat:on of the honor code, and nine cases found in violation at
e the Wing Honor Board . '73
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; D. United States Naval Academy at Annapolis

Lt

9.
2 "_‘.

f} At the Naval Academy, plagiarism 1s handled as a subset of
o ~heating under the Honor Concept that “a midshipman does not lie,
o cheat, or steal . "'"* Naval Academy Instruction 1610.3¢c, dated
- 21 August 1887, defines 1t as follows: "Plagiarism is the

2> zubmission of another’'s work, whether published or unpublished,
! 5r 1deas by c¢claiming them as onre's own and not giving proper
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reference to that work. '~F

The Instruction then refers midshipmen to James D. Lester’s
book Writing Research Papers, 3rd ed. (Glenview, I1ll.: Scott,
Foresman and Co., 1980) at page 49 for basic rules:

1. Acknowledge borrowed material within the text
by :ntroducing the quotation or paraphrase with the
name of the authority from whom it was taken.

-

Enclose within quotation marks all quoted mate-

rials.
3. Make certain that paraphrased material 1s writ-
ten 1n your own style and language. The simple

rearrangement of sentence patterns 1s unacceptable.
4. Provide a footnote for each borrowed item.

5. Provide a bibliography entry for every book or
magazine that appears in the footnotes.!®©€

The Instruction then deals with proving the element of
intent in a plagiarism case:

A guilty state of mind may be established either by
direct evidence (for example, by words proved to
have been used by the accused expressing an intent)
or by indirect evidence; i.e., from the circum-
stances surrounding the alleged honor violation
from which one might, according to the common expe-
rience of mankind, reasonably infer the existence
of an intent.!°?

This discuszssion of intent is noteworthy because it clarifies for
faculty and students alike that intent is a state of mind that
may be proven by direct and circumstantial evidence.

USNA investigative procedures differ somewhat from the
Military Academy’'s. After a preliminary screening by the
Brigade Honor Chairman, alleged violations are referred to a
midshipman investigating officer who prepares the case for
presentation.!'®® Underclass cases (all but First Class) are
heard by a Class Investigating Board comprised of five Company
Honor Representatives from companies other than the accused,

th various nonvoting advisors.

The Class Investigating Board recommends either termination
of the -~age or continuation to a full Brigade Honor Board.!°®
First Class cases are heard directly by the Brigade Honor Board
which is composed of five first class Company Honor Representa-
tives, the Brigade Commander or his Deputy, and one Class Officer
(President, Vice President, etc.) from each of the other three

16
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classes. Following the hearing, an officer representative,
the Commandant and the Superintendent each review the proceeding
for {airness, with the Superintendent having authority to
mitigate. *??

If convicted, the midshipman will normally recieve an "F° in
the course, and may be placed on probation by the commandant or
superintendent, or discharged for unsatisfactory conduct by the
Secretary of the Navv.!'® The superintendent may allow the
mi:dshipman to submit a qualified resignation of his appointment
rather than be discharged.**'?

In the past year there has been only one reported case of
plagiarism and that case is still under investigation. Since
"case studies of previous cases are not normally made available
to persons outside the Brigade of Midshipmen,” ™ detailed
discussion of cases is not possible.?1%

From this brief review several facts are apparent. Each of
the service academies provide procedural safeguards for the ac-
cused and extensive mechanisms to determine the facts of a given
case. Each school defines plagiarism and paraphrasing differently
and gives guidance on how to avoid it. But none of the academies
specify what constitutes a paraphrase other than restatement
“in your own words.® This vagueness could lead to charges of
plagiarism and for this reason a simple rule is proposed at
appendix 3: if the reworded sentence contains consecutive five
words verbatim from the original, they should be quoted.

Having outlined approaches taken by the service academies,
it is appropriate to turn to the definitions and procedures for
plagirarism at various intermediate service schools and review
recent cases.

E. Army Command and General Staff College

At the Army Command and General Staff College (ACGSC) in
Fort Leavenworth, Kansas, plagiarism i1s addressed under
academic ethics 1n the College Catalogue:

Academic ethics is the application of ethical prin-
ciples in the academic environment, giving and re-
celving only authorized assistance and conducting
legitimate regearch and properly attributing cred:it
to sourcez of information.*!'”®

Flagiarism 1s defined as "the presentation of another's writing
sr another’s ideas as one's own. *'®  The Catalogue goes on to
point nut that “plagiarism covers more than copying another’'s
work word for word. The unattributed use of only a portion of
another’'s work constitutes plagiarism, '*? citing as the source

17
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Writing With a Purpose, 4th Ed., by James M. McCrimmon.

This definition applies to all four schools at Fort Leaven-
worth: the Command and General Staff Officer Course, the
Advanced Military Studies Course, the Combined Armg and Services
Staff School, and the School for Professional Development, which
have a combined annual enrollment of over 11,000 people.?!'®
The requirement for research papers varies among the schools,
but the ACGSC standard is four papers totalling 3 to 8 pages in
length.®*1®

Procedurally, any alleged violations are heard by an
Academic Board, after the school registrar confronts the member
with the evidence, reads his Article 31, UCMJ rights, and gives
him an opportunity to explain the circumstances.®Z*® The
registrar then acts as the Recorder for the Academic Board,
assembling the evidence and presenting the case. The Board
makes a recommendation to the Commandant on guilt or innocence
and action to be taken.2?

Historically, the ACGSC has averaged two to three cases per
year.'** In academic year 1987, the Academic Board heard two
casesg, one of which resulted in disenrollment from the school
and discharge from the Army. Desgspite the student's denials,
the evidence showed that over 90 per cent of his paper was a
verbatim lift from an ingstructor's unpublished work.
Unfortunately for the student, his faculty grader was the
original author’'s roommate.!'!®® The egregious nature of this
offense lead to severe punishment, but in other cases a more
lenient approach was taken. If the circumstances warranted it,
the guilty party was not disenrolled or discharged, but received
an unsatisfactory grade, was obliged to reaccomplish the paper,
and was introduced to his gaining commander with a letter
explaining the circumstances.!** In short, the outcome
depended on the facts of the case.

F. Naval Command and General Staff College

In marked contrast with the Army CGSC procedures, the Naval
Command and General Staff College (NCGSC) at Newport, Rhode
Island, has no written definition, policy, or student handbook
discussion of plagiarism. The approach of the Academic
Department was that at this point in their professional careers
officers do not need further guidance on plagiarism.*#® This
perspective is interesting in light of the writing requirement
of the NCGSC consisting of four 8 to 10 page papers, and one 20
to 25 page paper.'=©

If the matter should arise, an Academic Board is convened,
comprised of the Academic Dean, the Deputy to the President and
the Academic Advisor to the President. This panel simply uses
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the dictionary definition of plagiarism.'#? This approach may be
open to debate, but is evidently supported by the record of in-
fractions, which shows only one case being heard in the past two

vears. That one resulted in a disenrollment when the student
admitted he had been rushed and had lifted his work from anoth-
er's paper. Since he had violated professional and intellectual

integrity, he was expelled.?!Zz°
G. Armed Forces Staff College

Like the Naval Command and General Staff College at
Newport, the Armed Forces Staff College (AFSC) at Norfolk has
no written procedures on how to handle violations.!Z2®
Plagiarism cases are handled like academic failure cases, by
referral to a Policy Advisory Board consisting of the Dean and
the senior service representatives, for a recommendation to the
Commandant ag to disenrollment.?'?°

Unlike the NCGSC, the Armed Forces Staff College has exten-
sive assistance available to students. The writing requirement
consists of one 8 to 10 page term paper'®! and the students are
given thorcngh guidance on how to avoid plagiarism in Volume 1 of
the Student Guidance book.

The basic rule 1s that direct guotations, paraphrased mate-
rial, and summaries must all be footnoted.

A quotation is a passage employing another’'s words
exactly as written. The quotation is set off from
your own text by quotation marks or by indenting
tive spaces on both sides and by single sp2cing
(twith no quctation marks) in cases where five or
more lines are involved.t!®2

A paraphrase is defined as "a restatement of another's ideas
in wne's own words, with the original and the paraphrase about
2qual length,” while a summary is “a condensation of a longer
passage written by another. '*® The Guldance points out "if
you are uging borrowed material, or even a single fact not
commonly known, and even when expressing it in your own words,
you must nonetheless i1ndicate the source. ¥4

The Armed Forces Staff College Guidance then adopts a modi-
fied version of the rules of citation from Writing Research
Papers, 2nd Edition, by James D. Lester which were cited in the

o

z2:ction on the U.5. Naval Academy . '*7

Finally, the Student Guidance refers writers to The Little,
Brown Handbook, 3rd Edition, pp. 570-875 for examples of accept-
able and unacceptable paraphrasing.'®® This approach gives the
=tnudent concrete assiastance 1n writing papers and offers much in
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the way of useful information.

In the past 30 months there have been very few allegations
of plagiarism, and no case has gone before the Policy Advisory
Board. The school recognizes a distinction between sloppy
citation which has no element of intent, and plagiarism, for
which intent must be proven.!®? The cases that have arisen were
determined to be poor documentation, rather than intentional
taking and were resolved by awarding a grade of “inadquate” and
requiring reaccomplishment.3®

As is evident from this discussion, much can be learned
from an analysis of the service academies and the intermediate
service schools akin to Air Command and Staff College at Air
University. Particularly noteworthy is the approach by the
Armed Forces Staff College, which has an extensive training
program and has had very few infractions.
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V. Air University's Approach to Plagiarism

A. Definition: AUR 53-6

M

R Air University (AU) regulates plagiarism through AUR 53-6,
‘:}} on Academic Integrity, which defines plagiarism using the legal
AN definition from West's Law Dictionary:

}\

The act of appropriating the literary composition
of another, or parts or passages of his writings,
or the ideas or language of the same, and passing
them off as the product of one's own mind.3®®

il " l.. ".
L )

AR

ﬁf The regulation gives as examples of plagiarism “copying
11 verbatim without quotation marks” and "use of a source's sentence
) structure and style with only minor word changes. **° These
}}: examples are somewhat misleading in that quoted material exceed-
;{i\ ing five lines may be indented without quotation marks,!4! and
e W

’

the word "minor”™ is not clearly defined. In appendix 2, are
recommended changes to clarify this definition and eliminate the
examples.

4
]
r

s
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AUR 53-6 gives specific guidance for crediting a written
source: ‘use quotation marks and an accompanying footnote when
quoting directly and a footnote when paraphrasing. *%2 This
guidance is supplemented at each school by handbooks such as
Tongue and Quill, Tongue and Quill Workbook, and Research
Handbook, which give more detailed requirements for citation.
At appendix 3, is a recommended update to the Research Handbook
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P
o and appendix 2 contains proposed changes to AUR 53-6.

.:;_.

A%
AN B. Procedures at AU: AFR 50-5
b
\:ﬁ The regulation authorizing Air University to deal with
e plagrarism is AFR 50-5, which gives specific responsibility to

%ﬁ{ the Commander of Air Universgity to "appoint a commandant of
3\? each school within the command, **® to “appoint a faculty board,

‘ ’ and {to] determine board procedures within the scope of applicable
'y;: Air Force Regulations. '** The regulation further tagsks the

>y Commander to "ensure that each faculty board proceeding which !
':ﬂ recommends disenrollment of a student i3 reviewed for complete- }
.iﬁ: ness, standardization, (and] clarity . . . . "14°%
Sy
N Inder AFR 50-5, the commandant of the school is empowered to

by direct the faculty board to meet?*® and to appoint the membership

s

S

Ve 21

%
b223

S

S

o

o
K
'J"

o R s Y e o e T T e S i o T T




L/ “\“

-

<
O

v

o of the board. "Any combination of commissioned officers [may be
( appointed] . . . provided that each military member outranks the
. student whose case is before the board. !*” The commandant also
:fb has authority to convene the board for special purposes such as
*iﬁ "academic deficiency,” "military training deficiency,  and “re-
NN lated mattersg."?%®

e It is noteworthy that "lack of academic integrity” is not
f x enumerated per se as a basis for convening a board. Evidently,
T the term "related matters”™ is read broadly to encompass plagiar-
.jﬁ' 1sm as a basis for board action. Thisg procedural anomaly is

o addressed in appendix 2.

.

Th AFR 50-5 leaves the purpose and scope of the faculty boards
; at the various schools within Air University to be delineated by
- that school's regulations. At Air Command and Staff College, the
:: faculty board functions are outlined in ACSC Regulation 53-10,
uj- dated 2R QOctober 1986. Essentially, the board is directed to
:{: ‘make findings of fact and rcommendations for ACSC/CC regarding
o the continued enrollment of [al] student. 14®

AONS Once convened, the board proceedings must comply with the

i{ procedural reguirements of AFR 11-31, governing hearings by

;5{ boards of officers, since they will "inquire into the conduct,
SPe efficiency . . . [or] fitness . . . of the student as a member of
. the Air Force. '°°

P C. Procedures at AU: AU Sup 1 to AFR 50-5

A

-'-'

At Air University, AU Supplement 1 implements AFR 50-5. The
supplement delegates authority to commandants of schools to convene

-

Y a faculty board hearing "in any instance where a student fails

\?: to meet the minimum academic requirements. !®! 1In contrast,

NN violations of academic integrity require only summary proceedings.

‘{}: The commandant may “disenroll students by administrative action,

s:ﬁj that is, without convening a board, "when a student violates AU
- policy on academic integrity as defined in AUR 53-6.°'"2 This

.’. provision 18 a tool for commandants to deal expeditiously with
ﬁ{ cases of academic integrity.

. D. Procedures at AU: ACSCR 53-10

9.

oy The distinction between using administrative disenrollments

':E for lack of integrity and faculty bcards for academic failure is
s maintained in Air Command and Staff College Regulation 53-10.

}ﬁ After discussing the purpose and scope of faculty board actions,

e paragraph 4 concludes with the advisory: “NOTE: Administrative
o disenrollment is an alternative to faculty board action (refer-

‘~‘ ence AFR 50-5 and AFR 50-5/AU Sup 1)."!'®** The references

oy
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}i* indicate a consistent policy of permitting summary action for
if N lack of academic 1ntegrity.
Cr The discussion of possible punishments for violating
.ﬂ{i academic integrity in AUR 53-6 gives further impetus to the idea
s}:} of handling plagiarism cases outside of faculty board proceed-
Yo ings. Paragraph 2 contains a clear warning that “individuals who
e violate this regulation will be subject to adverse administrative
\ and/or disciplinary action. Cases involving military personnel
., ’ may be handled as a violation of Article 92, UCMJ. "=+
*:Q Since Article 922 is specifically cited, it would seem the
L:ﬁ drafter intended to allow plagiarism cases to be handled in the
};Q Article 15 forum, as either dereliction of the duty to cite
properly cr as a violation of a general regulation. That

ﬁk_ interpretation 1s buttressed by the fact that offenses under
1A Article 92 do not include the element of intent, and therefore
12 would be significantly easier to prove. Nonetheless, there is
N adequate authority for a commandant to elect a faculty board as
?ﬁj the forum to hear a plagiarism case, and this course would be

M, desirable whenever the issue of intent required an in-depth

?w examination.

x'_:
'"=: Commandants at Air University have wide latitude to deal

};ﬂ with plagiarism. By 1inherent authority, they may appoint an

{ﬂ investigating officer (I0O) under AFR 120-4. Based on the IO’'s
-

finding, they may choose to issue an oral or written reprimand,
or 1mpose punishment under Article 15 for dereliction of the duty

F e to cite properly or for violating a lawful general regulation.
~\}- They may choose to simply disenroll a student by administrative
:}i action without convening a board, or convene a faculty board

o under AFR 50-5 to examine the circumstances and make recommend-
:\9 ations as to disenrollment from the school.
)
Yo Based on the conclusions of the faculty board, the com-

{Bf mandant may 1nitiate discharge proceedings under AFR 36-2 for
.}f~ cfficers or AFR 39-10 for enlisted personnel. If they elect to
;{b' let the student complete the school, they may make explanatory
Lo comments on the student’'s AF Form 475 Training Report. Given the
‘ wide range of options available, a recommended procedural guide-

o line for faculty has been 1ncluded at appendix 4 and one for
’f} investigating officers at appendix 5.
o
o
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VI. Recent Plagiarism Cases at AU

A. Freliminaries

Having discussed the handling of plagiarism in civilian
legal systems, various service academies, sister sService schools,
and Air University, it is appropriate to analyze four recent
plagiarism hearings to assess how to better educate students and
faculty so as to avoid plagiarism and how to deal with the element
of intent.

Each of the hearings occurred in the past two years and the
records consist of a verbatim transcript with attached exhibits.
The original transcripts are on file with HQ AU/XPZ. To protect
the privacy of the officers involved, names have been altered.
After a brief summary of the facts and the findings of the board,
the cases will be analyzed for lessons learned.

B. Admitted Plagiarism: Lt Col Byrcon

In early April, 1986 as part of his course work for the
Ai1r War College, Lt Col Marc Byron (hereafter called respondent)
submitted a paper on strategy that would comprise 25 percent of
his grade. The faculty seminar leader read it and concluded it
was one of the top 3 papers in the seminar and should be
evaluated for a rating of superior.!®® As part of that
process, an expert in the field reviewed the paper and noticed
similarities with a published work on low intensity combat by a
noted author. Upon comparing the works, he found 80 percent of
the paper was a verbatim lift from that piece and two books,
with none of the passages footnoted or otherwise referenced.®®
Upon being presented with the evidence and read his rights, the
respondent admitted plagiarizing.'®?

At his hearing on 18 April 86, responding to the query as to
why he plagiarized, he admitted letting his priorities slip as he
prepared to PCS to his upcoming assignment.?!®® [In addition, he
rationalized that since he had done a large amount of reading and
resear~h, he had “gotten out of the experience what was really
important , and what remained was to regurgitate it back to fill a
requirement ~17°

Why di1d he not just cite the books? "I should have taken
the time to do it. I spent a lot of time putting it together. I
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had the materials available on my notes. Was there
intent to pass it off as his own? "I had decided in my own mind
to directly copy verbatim from the book to the paper, and I

made a conscious effort to plagiarize. '®!

The only issue before the board was whether he should be
disenroclled from the school for his plagiarism. Respondent’s
counsel argued that his outstanding career up to that point
mitigated in favor of retention in the school and that the act
was an aberration.'®® The government representative argued that
this breach of integrity diqualified the respondent from being
allowed to graduate.'®® After deliberating an hour and a half,
the board found respondent had plagiarized, and as such had
violated the Air University policy on academic integrity as de-
fined in AUR 53-6. Therefore, it recommended he be disenrolled
from Air War College.1S*

The respondent was subsequently punished under Article 15,
UCMJ for dereliction of the duty to cite and fined £200.00. He
was also denied a below-the-primary-zone promotion to col~nel,
and obliged to retire.!S®

Analysis
1. Proving intent. This case is a rare example of an
outright admission of intent to plagiarize. The proof problems

normally inherent in plagiarism cases dissolve when the
respondent admits guilt.

2. Fairness of result. The outcome is appropriate in that
it would be inconsistent with standards of officer integrity to
permit a person who had passed off the work of another as his own
to graduate from the school. In this instance the respondent had
a character deficit that came to the surface and was detected.
The careerist mentality of punching the ticket on the way to the
top came face to face with a higher law. Although it is a
heartbreak to watch a promising career self-destruct, the far
greater danger would be that a person with skewed values would
graduate and foist those values on the field.

3. Significance of admigsion. There is some concern that
the case turned on the respondent’'s admission, and he was
punished for being honest when asked about his transgression.
While it may seem unfair that a person who will admit their error
should be punishad more than one who hides it, this case could
have been made on the circumstantial evidence. More than three
quarters »f the paper were a verbatim lift, with no citation of
any kind, while parts of the paper were properly cited. The
respondent had a college degree and had nearly completed the
Air War College. His prior work and the proper citation in the
paper 1tself would show his ability to cite properly. The
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board could have concluded based on the preponderance of the
evidence'®® that the respondent i1ntended to hold out the work
of another as his own.

C. Intent Inferred: Major Franklin

In February 1987, Major Edward Franklin (hereafter called
respondent;) turned in a 29 page Junior ROTC handbook on U.S.
strategic 1nterests in 5 major regions of the world. The
handbook had been compiled for use at 265 high school ROTC
detachments . *®7 It was a cut-and-paste piece, replete with
citation errors. Major Franklin used direct quotes from
seventeen scurces but omitted quotation marks around any of the
paragraphs.*®® Some references were placed at the end of
paragraphs to indicate paraphrased passages, but the paragraphs
were direct quotes and were neither enclosed in quotation
marks, nor reworded as the citation would lead the reader to
believe. Additionally, a series of rhetorical questions had no
c1te whatscever and appeared to be a direct lift from a
text.!'®® The faculty evaluator found less than 10 words
changed from the original source in 18 pages of text.t!??

On 10 March, the respondent was interviewed by an inves-
tigating officer and stated he had no intent to plagiarize
another’s work. "He wanted to [cite without quotation marks]
because he felt like that’'s what his sponsor wanted and he didn't
want to put his perwonal opinion in the report. !7! Respondent
repcated this denial at the faculty board on 15 April, basing his
defense on 1gnorance of the proper formats and lack of correction
by his faculty advisor prior to submission for evaluation.!?=
The board concluded Major Franklin had in fact plagiarized, based
on the extensive circumstantial evidence and the fact that he
maintained under ocath that he independently originated the six
rhetorical questions posed in his paper, when they were worded
precisely the same as the source. Based on this finding, the
board recommended disenrollment from the school.

Analysis

1. Advisor’'s responsibility for citation errors. The ini-
tial grader noted many indicators of possible plagiarism includ- \
ing shallow research, abrupt style changes, stylistic inconsis-
tencies, and use of long words.'?® However, the advisor had
reviewed the product shortly before submission, and had not
commented on the defictencilies. '™ He assumed the officer had
written the paper 1n his own words.!”® Had he realized it
consisted entirely of cut-and-paste quotes, he would have
“hald] 1t rewritten 1n non quoted form. 7€
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This points up the need for clear guidance to faculty
advisors as to their responsibility for reviewing citation as
well as substance. Advisors should not be required to correct
citations in a draft, but they should be alert to indicators of
1gnorance of citation formats and be able to communicate the
correct methods. The faculty guidelines at appendix 4 address
this issue.

2. Avoiding plagiarism in cut-and-paste projects. If the
product is intended to be a cut-and-paste handbook, how does one
avoid plagiarism? First off, at ACSC the writer clears such a
project with the sponsor, the advisor, and the research depart-
ment.*”” Next, mechanically speaking, he submits two copies of
his paper: one annotated with proper citations to the sources
used, and one clean copy for use by the requesting agency. Then
at the beginning of each section that is entirely from another
source, he places a one sentence “cleansing”™ citation to “expli-

citly state where the material came from. *7® For example, "this
chapter is quoted from Mickey Dolenz’ book, Return of the Monkees,
pages 14-19.° Finally, he “turnls) in complete documents showing

([the source of] the material. *7°

The device of using a one sentence covering citation could
well be adopted in the field to give credit for handouts, fact
sheets, and the like that are “borrowed” from another office. It
is a simple way to give credit where credit is due.

3. Requirement of intent to plagiarize. The government
counse] argued that the regulation does not require any intent to
be proven other than "that intent which is taken when a person
puts the pen to paper. '®° Au contraire, responded his learned
opponent: “If you cannot prove that the person intended to pass
off that person’'s work . . . then rov zornat €ind plagiarism. *®?
As noted above, the element of intent is needed in the academic
setting to prevent punishment for inadvertent citation error. A
legal ruling on the interpretation of AUR 53-6 has held that
the element of intent Is required to prove an allegation of
plagiarism in a board proceeding, since the respondent must
have intended to pass off the work of another as their own.!®=

However, if instead of responding to allegations of pla-
giarism in a faculty board pursuant to AUR 53-6, a person were
charged under Article 92, UCMJ, for dereliction of the duty to
properly cite, no element of intent would be required to prove
the case. This alternative is amplified in the recommended changes
to AUR 53-6, and the faculty and investigating officer's
guidance at appendices 2, 4, and 5.

4. Illegal or "questionable”™ paraphrasing. During the course
of the proceeding, a witness raised the question of when para-
phrasing became plagiarizing.'!®® Paraphrasing per se is not
plagiarism. However, this area is an enigma because there is no
clear guidance as to how many words must be rearranged, cut or
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changed, to constitute permissable paraphrasing.!®* So long as
the writer rewords the original text and cites the source of the
paraphrased section, it is virtually impossible to prove he intended

- to pags off another's work as his own. Major Franklin transgressed
:k- in using cites as if he had paraphrased, when in fact he had

.5g taken direct quotes. In appendix 3 a "rule of fives  is proposed
:}: as a guideline: if a paraphrased passage has five consecutive words
AR verbatim from the original, quote them, and cite.

. ’ 5. Faculty experts at the hearing. The Educational Advisor
for ACSC and the Director of Evaluations, attended the entire

- proceeding to be available to advise the board on technical mat-
51 ters, pursuant to AU Reg 53-10, para 2b. Their input was not

> required.'®® Appendix 2 contains an amendment to the regulation
excusing the non-voting experts except when needed as witnesgses.

'ﬁ? 6. Conclusion. This case shows that in a faculty board
Lo hearing, intent can be inferred from strong circumstantial
. evidence. It also points up the urgent need for clarification
,i}ﬁ of citation procedures for both students and faculty.
S

o
'ig D. Intent Not Inferred: Major Hawthorne

> 7

.:,:.

{:; The week after Major Franklin's board concluded at ACSC, a
e board was convened to consider another plagiarism case. Major
( Mary Hawthorne had compiled a cut-and-paste handbook for Junior
S0 ROTC in the leadership curriculum to cover such topics as per-
T sonal affairs, military law, and human relations. The project
;ﬁ} had been turned in 13 Feb 1987, and when several inconsistencies
o were noted by the evaluator, was turned over to an investigating
o cificer.
[~ The investigating officer found several questionable aspects
-0 of the project. The majority of the paper, some 30 of 40 pages,
;x; was qucted or paraphrased from only 2 sources: a high school

N ROTC manual and a college ROTC text.'®® C(Citations were inconsis-
3?; tent as to use of quotation marks, with 5 pages conposed

P entirely of quotes and several pages cited as if paraphrased,
.o but, a~tually taken verbatim from the source.?®®? There were 9
K- instances of the wrong source being cited or no source being
Lﬁ{ credited at ali.'®*® However, the sponsor was satisfied with

-;- the usefulness of the project and described it as "an effort to
‘:ﬁ ponl referencad material, then follow the general outline

d provide - ard put 1t together in a logical sequence, i.e., ’'cut
':h; and pas.e' "1=2°

.'-_:.v

ph Bazed on the investigating officer’s report, a faculty board
¥ o was convened on 22 and 23 April 87 which elicited additional
'i{: information concerning the preparation and documentation of the
~, project . Guidance as ta proper documentation had been given in
.f her seminar at “he beginning of the school year, along with

A_'.
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readings. *®® She felt she knew what plagiarism was and skipped
the four page section on it.'!®*' By her reckoning, a direct quote
was "a word for word quotation,” and paraphrasing was "no longer
word for word. '®® Some lengthy quotes were not set off by marks
because “those [paragraphs] have minor word changes, and 1t was
my interpretation . . . that i1t was paraphrasing, and 1
referenced that material . . . at the end of the citation. ®3

When her advisor reviewed the first draft, he cautioned her
on proper citation forms and referred her to the research
division (EDC) for specifics.!®* The EDC assistant properly
advised her to use a blanket “cleansing” citation 1n the first
paragraph of a section to avoid having to use numerous
citations whenever an entire section or chapter was inserted
verbatim.'®® He further specified that the project should be
submitted in two versions, one annotated with references and
marked showing quoted material, and one clean copy for use by
the requestor.!®® The member later returned to the research
division with a portion of her project which was reviewed and
found acceptable. Unfortunately, she did not follow this
guidan-e in the remainder of her paper.

After speaking with EDC, she met numerous times with her
ROTC advisor to revise the project.!®” The advisor testifed that
the member had satisfied the ROTC requirements and had submitted
"what had been asked for. '®® Finally, the member testified she
had proofread or edited the final draft four times, bu% because
some sources were later added to the bibliography, her numbering
system had become disordered, which accounted for the miscita-

tions.'®® In short, she had no intent to pass off another's work
as her own.

In an apparent contradiction, the board found Major Haw-
thorne did “commit plagiarism as defined in AUR 53-6,° but "did

‘N not intentionally attempt to pass off the literary composition of
e another as her own. 2°® (Consequently, the board did not

?:- recommend disenrollment. Nonetheless, since she had “turned in
v:ﬂ an unsatisfactory, improperly documented research report,” the
o, board recommended she be required to submit a properly

3_ documented report and "be given a letter of reprimand for her

e unprofessional behavior. 3¢?

.:.:\'

N Analysis

X

}E 1. Responsibility of advisor. Here the advisor noted
'iﬁ several problems in citation and confronted the member prior to
N the final submission of the paper.*°® He then referred her to

iq the research department, where she was advised on proper forms of
d} “1tation. The advisor and the research staff clearly fulfilled

their functions. The responsibility to properly cite falls
cquarely on the member’'s shoulders.
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B 2. Use of cleansing cirtations. The research division chief
¢ noted that when extracting an entire section from a document for
; . use 1n a handbook, the "normal rules of citation . . . are a

bﬁ- little bit cumbersome. *°3* C(Cleansing citations, containing the
e words “edited by,  or “quoted from,” allow the writer to forego
:f} showing "direct quotes or paraphrased paragraphs because it is

J

assumed 1t all came from [the indicated] sources. #°% This is
- reasonable and proper.

;vt. It also directly contradicts AUR 53-6 which states: “copying
xﬁ\~ verbatim without quotations 1s plagiarism.’ This points up the
o need for clarifying language in the regulation as proposed in
e appendix 2, and could well explain the apparently contradictory
R finding of the board.

SN 3. Defining paraphrasing. Vagueness enshrouds para-

N phrasing 1n the academic environment. How many words must be

changed in a sentence or paragraph before 1t is properly para-
phrased? Maj;or Hawthorne felt minor word changes in a paragraph
constituted paraphrasing such that direct quotation was improper
and an ending citation should be used. For purposes of indica-
ting the source of paraphrased material, the end cite is satis-
- factory. But evaluators object that for grading purposes this
< practice complicates the task of determining which words are the
e writer's and which are lifted. It leaves unanswered the question
L how far back does the citation ensnare? Appendix 3 contains a
simple rule of t'umb: no more than five paraphrased sentences
are covered by an end cite. That will give students an idea of
how often to cite and graders an idea of how much is original.

4. Conclusion. This case stands for the proposition that
improper citation is not a disenrollment offense, but one that
professional officers can be expected to avoid. It also points
up the need for clarifying the definitions of plagiarism and
paraphrasing as 18 suggested in appendix 2.

—— e

E. Circumstantial Evidence: Major Durning

A third heari1ng was convened at ACSC three weeks later
involving Major John Durning. In this case, the investigating
officer found that large portions of Major Durning's F-16
Instructor Handbook had been lifted directly from a similar
handbook for F-15% instructor pilots. Over 90 percent of the 55

:} page booklet was a verbatim copy, with a single reference in the
L) . . - .
‘\55 introduction to indicate the source.®*°® No chapter or section
S5 cleansing disclaimers were included. In addition, a source
WA 2
N entitied "Instructor Tips  was used for portions of the paper,
K s but. was not cited at all. ==®
[ -

»

. S}

9., Based on the i1nvestigating officer’'s report, the case was
o
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heard by a faculty board on 14 May 87. In the board proceeding,
( several additional factors were adduced. Major Durning was
working with his home unit to prepare a practical reference for
< F-16 instructors and indicated it would be based on the F-15
N guide.=*”7 Although he had only skimmed the reading materials on
:\f plagiarism, he felt he knew what plagiarism was and maintained he
::" had no intent to pass off another’'s work as his own.*°® He ar-
gued it was simply an oversight on his part that the paper was
4 rot properly cited.*°® When he had asked for advice on how to
Y cite, he was advised to use a citation at the end of a paragraph
- 1f there was paraphrased material within the paragraph.=*!'®

.

f el

- Procedurally, the case was an anomaly. When the final draft

. was submitted, his advisor returned the original to him to cor-
rect several citation errors and advised him to simply resubmit

the paper; rather than referring it to the research division for an
investigation of plagiarism.®!* When this was done, confusion
arose as to when his project had been "final® for purposes of
considering plagiarism.

In addition, during the board hearing, an “instruction” or
ruling was given by the legal advisor concerning "technical
‘ plagiarism,” which was, unfortunately, inaccurate. The legal
< advisor indicated that there could exist a form of plagiarism
without the element of intent, which would be considered plag-
iarism "technically”™ but would more closely resemble
inadvertent citation error.=12

P
»
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The board consequently found the member had committed
“technical plagiarism,” but "did not intend to pass off the work
of another as his own. 2'* However, since the board members
concluded Major Durning did violate academic integrity in a
misleading written statement regarding an aspect of the project,
they recommended disenrollment.®*!?* A subsequent rehearing

v y »

C

I

LA
v
*a T

e overturned this latter conclusion based on the testimony of

1;- senior officers from Major Durning’'s prior base who corroborated
. his statement.=!"
Y k& .

e .
b Analysis

o _

e 1. Handling suspected plagiarism cases. When a faculty

§§ member suspects a student of plagiarism, the proper procedure is
»s to notify the research department immediately and let them

; appoint an investigating officer. This rule would apply after
:ﬁ the student had turned in the final draft for grading. Prior to
‘uj that time, the faculty advisor should note any questionable
> practices and inform the student of proper methods. A faculty
;xj guideline addresses this problem in appendix 4.

W
Y. o,

e. 2. Correcting misconception on “technical plagiarism.’
;ﬁ{ There 1s no such thing. The case was reviewed by higher
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headquarters and returned for rehearing because of this unfor-
tunate misinterpretation of the regulation. If an individual
cannot be shown to have possessed the requisite intent, he cannot
be found to have committed plagiarism. He may have cited
incorrectly, and be derelict in the performance of his duty to
properly follow regulations. But without intent, there is no
plagiarism in academic settings.

This issue is the heart of the problem in plagiarism
cases: differentiating intentional from inadvertent
citation error. The appendices propose a “two track”™ approach,
with one track using Article 92, UCMJ, to cover inadvertent
miscitation as a dereliction of duty. These cases would
generally result in an oral or written reprimand, or, in
extreme cases, such as this one with 90 percent improperly
ci1ted, punishment in a nonjudicial forum. Cases where intent
is shown by circumstantial evidence or by an admigsion of the
respondent, would be on the second track, and would be referred
to faculty boards for consideration of disenrollment.

3. Circumstantial evidence. This case illustrates the
great confusion surrounding circumstantial evidence and its use
in proving the element of intent. Simply put, circumstantial
evidence means all the facts surrounding the incident. In this
case, the board could have considered the great volume of uncited
material, the officer's formal education, his education at ACSC
as regards citation formats, his efforts to determine proper
citation methods, his discussions with advisors, typists, and
sponsors, his progress toward various interim deadlines, and his
timeliness 1n submitting the project, as indications of his

intent to pass off the works of another as his own. The

standard of proof by which the board members would judge the

facts is that of “the preponderance of the evidence,  which
requires only that the fact finder be persuaded that an event is
more likely to have occurred than not. If one is persuaded by the

circumstances that the officer intended to pass off the work as
his own, that is enough.

4. Conclusion. This case points up the need for clear
guidance to faculty and students alike on proper procedures in
advising on plagiarism. It also points up the necessity for a
better understanding of circumstantial evidence and a clear
definition of plagiarism. These issues are addressed in

appendices 2, 3, 4, and 5.
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;SQ: VII. Analysis of Plagiarism at Air University

)
1) .;-.‘
’:Vw A. Overview

o
) The four recent cases illustrate that Air University has a
’ff functional program to deal with plagiarism. There is an
,ﬁs adequate definition of plagiarism in AUR 53-6, there are
Ll materials available for students to learn proper citation, and

there are procedures in place to deal with suspected cases.

SN

Eﬁ But the cases also highlight several issues. First,
[ there is a conceptual problem with plagiarism that revolves
;?: around the inclusion of intent in the definition. Second, there
At is confusion about proving the element of intent in an
g administrative hearing using circumstantial evidence. Third,
3 there are people who do indeed intend to pass off other’'s works
ﬁf‘ as their own, but there are also highly educated people who do
ib not understand proper citation methods. Finally, there is a
AN need for training of both faculty and students on definitions,
f: methods of citing, and procedures to handle plagiarism.

L T

This chapter addresses these areas and recommends changing
the regulations and student materials, and implementating guide-

,
2
r v

ERE

ﬁ% lines for faculty and investigating officers. The means to carry
;5; out these recommendations are found in the appendices that
_:}} follow.

i

:’.:-.:f B. Defining the Offense
-
;} As a result of involvement with the four cases discussed
xS above, the faculty at Air Command and Staff College gave a great
o deal of thought to the offense of plagiarism. Through a series
f& of interviews with the principal decision makers,®!® a number of
\ recommendations came forward as to approaches to the handling of
: plagiarism that warrant discussion.®*'? The next section deals
: . with the relative "wrongness ™ of the offense.
9. Conceptions about plagiarism range from "no big deal,”
ifi reflecting the common practice in office work, to “the worst
\j offense a student can commit,” reflecting the concern for
:5 academic and professional i1ntegrity. The offense causes
ﬁ? consternation among some people in the first group who have |
L0 obgserved plagiarism routinely in staff work outside the academic ]
;. environment. They note an irreversible leapfrogging effect from
N
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the act of failing to put quotes around a paragraph, to lack of
academic integrity, to lack of professional integrity, and
finally to lack of fitness for service. They are concerned that
the punishment for plagiarism does not fit the crime of inad-
vertent citation error, and since it is difficult to determine
whether the respondent entertained the requisite intent, the
cases are all lumped together.

There is also some reluctance among many people to single
out this particular offense as the most egregious violation of
academic integrity when various copyright violations occur daily
without official censure. Unauthorized copies of video tapes,
stereo cassette recordings, computer programs, magazine articles,
and books are commonly made without any military sanctions being
imposed. These copyright violations also involve lack of
integrity, so what makes plagiarism any different?

The short answer is: these activities do fall below the
standard of integrity expected of an officer, but problems of
policing them preclude large scale prosecution. This is not
meant to imply that authorities have relaxed prosecution of
copyright infringement and piracy, or that if discovered,
copyright violations cannot be pursued.®*!® It is only to say
that these routinely committed offenses which have much in common
with plagiarism, are difficult to police. Plagiarism, on the
other hand, isg susceptable to discovery and more readily policed
in an academic setting.

A more important consideration deals with the very nature of
plagiarism, which is substantially different from the copyright
violations indicated above. Plagiarism, that is, intentionally
holding out the work of another as one’s own, combines theft of
an idea, with deceit in its use. It wrongs both the original
author and the plagiarist’'s unsuspecting reader. The other
vffenses show misuse of the creator’'s product, but they lack the
deception inherent in plagiarism. For these reasons plagiarism
is treated differently than the various forms of copyright
infringement.

A great deal of confusion surrounds the definition of
plagiarism and whether it includes the element of intent. As
noted earlier, in an academic setting the element is needed to
serve the goals of training, evaluating, and certifying. At
present, the element of intent must be inferred from the wording
in AUR 53-6. To resolve this issue, a recommended definition is
offered 1n Appendix 2, using words that explicitly define each
element.

Few would disagree that a person who would intentionally
pass off another's work as their own lacks the requisite moral
~haracter to be an officer or non-commissioned officer in the

airmed szervices; but what of the person who simply miscited. At
{irst glance, the work appears to be plagiarized. But in his
36




heart of hearts, the writer had no interest in taking credit for
someone else's effort. This i=s not plagiarism, because there 1s
no wrongful intent, but how do we distinguish the two cases and
avoid treating the jaywalker like an arsonist?

C. Procedures to Prosecute

Having concluded there is a distinction between miscitation
and plagiarism so far as how they are defined, there should be an
equally clear distinction as to how they are prosecuted. To help
make this distinction, an informed, trained, objective person
should be appointed as investigating officer in every suspected

case. The i1nvestigator's principal focus should be on
determining 1f the student intended to pass the work off as his
own .

Where intent is indicated, the IO should recommend the
coemmandant convene a faculty board hearing to consider disen-

»

~a’ rollment. Akin to the service academy honor boards, the faculty
L board would focus its inquiry on the issue of intent, and then
. make recommendations accordingly. Presently the boards are faced

with a complicated task of determining what they are required tc
decide under the regulation.®'® The proposed plan would let them
concentrate on the key issues.

When the IO (or the faculty board) finds substantial
citation error but no wrongful intent, the case should be
handled in a nonjudicial or administrative action such as
Article 15, letter of reprimand, letter of counselling, or oral
counselling, as a dereliction of the duty to properly cite.

The level of the response should reflect the relative severity
of the offense.

This "two track”®™ approach gives the commandant of the school
sufficient information and latitude to exercise common sense and
peraspective and arrive at a well-tailored response. The proposed
guidelines to effectuate this approach are contained in
appendices 4 and 5.

| B
. -

0. Investigating Otficer’'s Training

e 4
RESOOMAAR

< For all this to happen, the investigating officer needs to
‘,- xnow how to tell the intent of the writer. To prepare for this
- task, the I0 should be required to familiarize himself with the
e concept of plagiarism by reading various materials maintained by
2 the research division, including the regulation, and the invest-
:}' 18ating officer’'s guideline, It would be wise to have a group
-, of two or three officers prepared at any given time.

o
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:f The 1nvestigation itself would be conducted much like an

‘ Article 32, UCMJ, preliminary hearing, with the alleged pla-

o giarist under a rights advisement and represented by counsel, and
}f witness statements summarized by the IO and sworn by the witness.
{f~ If these basic steps are followed, the evidence obtained will be
3: admissable 1n any and all of the forums to which the case might
o0 be referred, and the case will not be needlessly delayed.

»

E. Faculty training

#: Two items in particular require attention in this area:
, adviging students on proper citation methods prior to submission
of the paper, and proper steps to follow after a student turns 1in

}? a suspected plagiarism. Up until the point of submission, the

J:‘ faculty advisor should consult with the student and point out any

:Bj passages that do not appear to be properly cited. He should be

V:{ alert to changes in style, phrasing, and treatment and should

= advise the student when irregularities are discovered. Advising
. students woulu be greatly simplified by adoption of a simple rule

T~ of thumb that would be easy to remember, easy to grade, easy to

:}{ follow, and easy to infer intent from if it were not followed.

RS The "rule of fives® listed in appendix 3 should suffice. It

rS{ gives the faculty instructor and the student a workable

R touchstone.

S If the student’'s submission fails the touchstone test, the

e faculty needs specific procedures for handling the case. These

ra are contained in appendix 4 and can be summarized as follows.

{nj Once a paper has been turned in as a final product, it must be

v:: properly «cited. If the faculty member notes any irregularity,

i) they should first cross check the sources and confirm their

P information. Then, if there are improperly cited passages, other

,:ﬁ' than obvious typographical errors, the case should be turned over

;%:: to the research division (EDC).

:t} The research division will handle the case administratively

St including having an investigating officer appointed, contacting

.J the base legal office, and arranging typing support for the IO.

: - The faculty member would then serve as a witness for the IO, and,

\ : if needed, for the faculty board.

18

AN F. Student training

3

t:i- In three of the four cases discussed, the students indicated

:5?{ they did not wunderstand the rules for citation. This issue can

::,z be addressed by clarifying the student guidance and enhancing the

VA in=tri.ctional program.

:g&s The recommended instructional mcthod is to brief students
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shortly after the beginning of the year using an i1nformal video
tape and reviewling the proper ways to cite. This puts people on
notice of the importance cof crediting sources, and shows them
where to get more information 1f they have questions. Having
them 314n a statment of understanding on plagiarism at the time
they submit their pbrorects 18 recommended hecayce 1+ 1o 2 1o
reminder to double-check their citations, and serves to prove
they were aware of the consequences of plagiarism when they
acted.

The student guidance should concisely inform them how to

properly credit sources. It should indicate tne school'’s
definition of plagiarism and establish basic rules of citation.
And 1t should do s¢ in unambiguous terms. To this end, the

author proposes a "rule of fives® that summarizes James D.
Lester’'s guidance in Writing Research Papers:==°

1. If 1ts verbatim, gquote it.

2. If the quote exceeds five lines, indent it.

3. If its a paraphrase, reword it.

4. If the reword includes five consecutive words verbatim,

quo*e them.
If the paraphrase exceeds five lines, cite it every five.

Students should have no trouble learning this “rule of fives® and
the various rules for proper citation listed in their writing
materials. Its use should alleviate much of the confusion
surrounding plagiarism. This information is addressed more

fully in appendix 3 in the form of an update of the ACSC

Rfesearch Handbook.

This section has analyzed the program at Air University and
recommended changing AUR 53-6 to clarify the fact that intent is
an element of plagiarism, changing the student guidance to add a
‘rule cf fives,  and implementing faculty and investigating
officer guidelines. The net result of this coordinated approach
to plagiarism should be a significant decrease in the number of
caseg to be handled and a significant improvement in the handling
of cases.
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VIII. Conclusion

Civilian and military schools have a problem defining, deter-
ring, and deaiing with plagiarism.

Historically, the offens2 has been a source of controversy
as writers borrowed from their predecessors in ancient Greece, 1n
Ceazar’'s Rome, Elizabethan England and mcderr America. The ethi-
cal objection to these "borrowings”™ gave rise to legal protec-
tions in the courtroom for common iaw plagiarism or copyright
infringement, and ultimately to the comprehensive federal
Copyright Act of 1976. A plagiarized author can now bring suit
in federal court if he can show his work was “copyrighted or
copyrightable” and “copied.” He need not prove intent on the
plagiarist’'s part.=31

The pressures that gave rise to this civil law sanction differ
from those that obtain in an academic setting. The scholastic
obligation: to train students in the mechanics and ethics of proper
citation, and to certify a student’s fitness for future employ-
ment, necessitate a different concept of plagiarism. The aca-
demic concept must include the element of intent in addition to
the element of appropriating the works of another.3*2% More
specifically, the writer must have intended to pass off the work
of another as his own. The presence or absence of this element
of intent is the great dividing line for cases of plagiarism.

Cases that have no element of wrongful intent are simply
inadvertent citation error, or dereliction, and should be dealt
with in a less punitive manner than those in which the writer
can be shown to have intended to deceive the reader. Other-
wigse, a student who is momentarily forgetful or ignorant will
be treated as if he were malevolent.

On the other band, intentional holding out of another’'s work
as one’'s own is the lowest form of theft, combining self-aggran-
dizement and wrongful taking. This offense should be met with
firm administrative sanctions including disenrollment.

A "two track” approach to the problem is needed to fairly
determine which cases fall into each category.<** For this
task, the author recommends an investigator be trained in the
concepts of plagiarism, the methods of determining intent
through circumstantial evidence, and sound interviewing tech-
niques. The investigator would assemble the available evidence
to make a preliminary recommendation to the commandant of a
military =zc~hool or the dean of a civilian university, as to
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whether the student’'s act was intentional or i1nadvertent, and
what sanctions to pursue.-~* The investigator would rely on the
ilegal -ffice for assistance 1in this determination.

But more :1mportant than having a trained investigator to
ferret out 1ntent, 1s having an informed student body to
prevent p.agiarism in the first instance. This requires
the fa~ulty to first adopt a clear definition of plagiarism,
and then give iasiruction in it. To this end, the author
recommends a “rule of fiveg  1in appendix 3, based on Jame:z
- Lester’'s Writing Research Papers,®®® but delineating simple
- rules for citing quotations and paraphrases. The "rule of
? fives  will be easily taught by faculty and easily followed by
v students. Moreover, 'f a student fails to adhere when the rule
- 18 so simple, the circumstantial evidence is strengthened.

The result of clearly defining plagiarism, i1nforming the
student body, and adopting a two track approach to distinguish
well-meant shortcoming from intentional deceit, should result 1in
fewer cases of plagiarism, and prompt, fair determinations of
cases that may arise. While no system can guarantee 100 percent
accuracy, this proposal should assist school administrators in
bringing an end to plagiarism.
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S :  FOOTNOTES == e o ~

o
>

:fi Montgomery Advertiser, Aug. 27, 1987, section D, at 1,
o ol Anturn University quarterback Jeff Burger went before
-Ef an Academic Honesty Committee on August 6, 1987 to face charges

1’ f “plagiarizing by not properly documenting direct quotations
REN tn four segments of a [psychologyl term paper intitled

~ "Execritive Stress. Burger footnoted all four gsegments but
o wsed no quotation marks.” Id. at col. 2. Burger defended by

g ~laiming he had not referred to the syllabus that contained the
proper citation methods, while "hurriedly” writing the project
*he weekend before it was due. "I thought that the footnotes 1
o had 1n my paper were sufficient and that was giving credit to
L ¢« mebody else’s work.’ Id. at D%, col. 5.

- A controversy arose at the hearing as to the nature of the
~ffense. One si1de viewed the case as “inadvertent plagiarism’
ey which they considerea a “lesser form- of the offense that arises
Qr when 4 student cites a source, but i1mproperly annotates the pas-
'f sage. According %o this view, inadvertent plagiarism is not as
IR cad as giving an 1ncorrect cite or no cite at all. [d. at col
e 4.

" The opposing view on the faculty was that there is no dis-
{ tinct:on between “errors from ignorance and errors of dishon-
~ e3ty,  because whether “committed out of ignorance, laziness,
“or] 1nattentior 1t is still work that is dishonestly pre-
sented - Id.

I
'
L
PR I T I

»
»

Burger maintained he had no intent to be dishonest, and
apoliogized for his mistake. Jd. at col 5. The committee recom-
mended expulsicn, but Warren Brandt, the Vice President of Aca-

EC

Y
i

. demic Affairs, overrode the recommendation and permitted Burger
ifﬁ o remain in school. The case sparked an inquiry into the hand-
?} ling of plagiarism at Auburn. Montgomery Advertiser, Jan. 27,
N f; 1928, section B, at 1, col. 2.

°

2. venator Joseph R. Biden, Jr. (D-Del) an announced candi-
tate for Fresident, admitted on September 18, 1987, to plagiar-
.z1ng “a law review article for a paper he wrote in his first
vear of law school .’ N.Y. Times, Sept. 18, 1987, at 1, col. 1.
The 1ncident occurred in 1965 while Biden was a student a Syra-

P
e u
C

» .

TSR

ro e
DR

;- ~use lniversity Law School. In a fifteen page legal research paper
- he "li1fted without citation five pages from a published law
W review. Washington Post, Sept. 18, 1987, at 1, col. 1.

;: For this the school 1nitially failed him in the course., and
:ﬁv “hen permitted him to retake 1t, after Biden defended his action
e 1. greunds of 1grnorance. "In a letter to the dean and faculty,
!5 heoexplarned he did not think 1t was "pogsibie to plagiarize’
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the legal memorandum because he was 'under the misguided under-
standing' that the sole purpose of the assi1gnment was to demon-
strate an understanding of the form of legal writing and provide
a critic with source materials to consider.” Id. at All, col. 1.

Sen. Biden subsequently acknowledged borrowing without
attributicn portions of various speeches by British Labour Party
Leader Neil Kinnock, Senator Robert Kennedy, and Vice President
Hubert Humphrey. . Y. Times, Sept. 18, 1987, at 15, col. 5.

3. Ms. Glenna Cilento of Urbana, Illinoi1s, a former '~iver-
s1ty secretary at the University of Illinois claimed to have
‘retyped a lightly doctored magazine article for [Rev. Jesse
Jackson] to hand in as a paper when he was a freshman® in 1960.
Montgomery Advertiser, Jan. 11, 1988, section A, at 4, col. 2.
She sai1d Rev. Jackson "gave her a Time magazine article with
only minor word changes to be submitted as his own work.’ I1d.
at col. 3.

Jackson had no recollection of the incident, but noted
"there was no record of any disciplinary action” against him at
the school. Id. at col. 4.

4. As noted above, Senator Biden's and Jeff Burger's cases
were heard before faculty committees and both individuals were
found guilty. Allegations against Rev. Jackson have not been
heard by a faculty committee and must be treated as unsubstanti-
ated.

5. Senator Biden withdrew from the Presidential race within
a week of disclosure of the law school incident, saying ~“the
shadow [0of my] mistakes has begun to obscure the essence of my
candaidacy .’ Christian Science Monitor, Sept. 24, 1987, at 1,
col 4. cont'd at 32, col. 1.

The Auburn University incident created a "six-month-long
~ontroversy’ over the handling of plagiarism cases and the
allegedly favorable treatment accorded Jeff Burger because he

wiz an Aathlete. Montgomery Advertiser, Jan. 27, 1988, section
B, at 1., col. 1.
5. Dr. Gary Swanson, Chairman of the Auburn University Ad

Hoc Committee on Academic Honesty "urged a discussion of the
definition of palgiarism because the committee found a broad
gpectrum of opinions exists on campus regarding plagiarism.  Id.

P
Ny,
yoetu T
DR
L

- at col. 3. In particular, "the difference between negligent and
:{“ intentional plagiarism needs to be addressed.” Id.

:4: K While there are numerous style manuals and citation

;?. guides, there 1s very little to be found on the mechanics of

AN =3tablishing a program of academic honesty at a university. More
:;{ speci1fically, there 1s a dearth of information on the issue of

tntentional versus inadvertent plagiarism. This article seeks
to remedy that gituation.
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As Senator Biden's case 1llustrates, a person’'s career
3 may be severely limited by a charge of plagiarism.

g Tc protect the privacy of the i1individual, he will be
referrvred to a3z Major Edward Franklin. The case was heard on
Apr. 1% and €6, 1987, at Maxwell AFB, Alabama, and 1s anaylzed
o @ertion VI

10 This 1ndividual will be referred to as Lt Col Marc

Byron; the hearing occurred on Apr. 17 and 18, 1986, at Maxwell
AFB, Alabama, and 1s analyzed in section VI.

11 Telephone interview with Darnell, Ronald H., Lt Col,
USA, Registrar, Army Command and General Staff College, Fort
Leavenworth, Kansas, Nov. 10, 1987. This school is designed

for Majors 1n the Army and handles three to four plagiarizsm
cases each year on average, with miscitation constituting about

half Id. The school 13 addressed in more detail 1n section
iv.

12. Telephone 1nterview with Hodgkins, William S., Capt,
USN, Dean of Academicg, Naval Command and General Staff
College, Newport, Rhode Island, Nov. 23, 1987.

13. Memorandum for United States Corps of Cadets, West
Foint, New York, Subject: Honor Violation #3, Sep. 25, 1987.
This cadet copied Cliff's Notes for an English term paper
withsut citing 1t. Id. West Point’'s plagiarism program 1s
discussed in section IV.

14. Plagirarism Talking Paper by Ingvoldstad, Jacqueline,
Cadet Hornor Wing Secretary, United States Air Force Academy,
Colorado Springs, “oloradc, Jan. 4, 1988. The Air Force
Academy’'s plagiarism program is addressed in section IV.

i5. Letter from Rawhouser, M. A., Lt, USN, Honor Officer,
U. 8. Naval Academy, Annapolis, Maryland, to the author, Dec.
15, 1987, The MNaval Academy’s approach to plagiarism 1s

addressed 1n section IV.

6 Telephone interview with Channave, Frank, Major, USAF,

1
Chief nof Evaluation, ACSC Associate Program, Maxwell AFB, Ala-
Fama, Jan 21, 1988.

17 U2 Department of the Air Force: Academic Integrity,
Air Univers:ty Regulation 53-6, Headquarters Air University,
Maxwel 1l AFB, Alabama, Nov. 19, 1984.

18. Air lUniversity Education Digest, published quarterly by
AJ/ACC, Maxwel! AFB, Alabama, Sep. 30, 1987, at 1. Air War
College enrolls over 500 senior officers from the Air Forcze and
other 3ervices 1n rezident and associate programs and has "more
than 7,400 total zeminar and correspondence students enrolled’
1 127 zeminar Zgroups world-wide. Id.
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19. Air Command and Staff College “enrolls approximately
S {550] officers from [the Air Force and] other services and coun-
S tries® in residence and “conducts a 40-week associate program

‘ tnvolving nearly 850 students in 81 seminars at 65 locations
 { throught the world.~ Id.

. 20. Squadron officer school enrolls approximately 4,000
company grade officers annually 1n five distinct 8-1/2 week
VI courses and “provides correspondence courses for over 23,000
TGN students annually.”™ Id. at 3.

s 21. The ''SAF Senior Noncommissioned Officer Academy
- "enrolls 250 top NCOs in each of five classes annually in resi-
o dence {and] provides associate correspondence programs which

e annually serve over 50,000 NCOs in grades SSgt through CMSgt.~
LYY Id.

£~ - 22. The Air Force Institute of Technology “conducts Profes-

sional Continuing Education courses for over 20,000 DoD person-
- nel annually in three resident shcools: Engineering, Systems

_:, and Logistics, and Civil Engineering, and through Civilian

-~ Institution Programs.” JId. at 2. Additionally, "over 5,000

° students [are] engaged in long-term degree and nondegree pro-

SAOA grams at some 350 colleges, industrial firms, and medical facil-

) ities throughout the United States and abroad. Id.

23 The Extension Course Institute under Air University “is
one of the world's largest schools [(with] an enrollment of
272,511 during FY 87." Id. at 4.

24 . A conservative estimate would be £10,000, including
approximately $500 for transcription and reproduction of a 300
page verbatim record. Interview with Nolen, Charies M., Court
Reporter, 3800 ABW/JA, Maxwell AFB, Alabama, Sep. 4, 1987.

. 25. The figure is reached by adding the salary of a lieute-
A nant colonel with over 20 years service on flight pay ($55,740);

:{- to the per student cost of instruction at the War College

3{: (8117,204 from Air University Education Digest, supra, note 18,
e at 38), to the same opportunity cost (#117,204); to the under-

Mo utilized flight training (7/24ths of an estimated $1,000,000 =

L $291,000) for a total of $581,148.

l_' .

~%f{ 26. AFIT’s School of Engineering Graduate Program costs

$132,936 per master’s degree student and the doctoral program
runzs $266,%44. Id. at 41.

«
&
L

e

ALt

27 . Interview with Collette, Randolph, Maj, USAF, Chief of
Military Juastice, AU/JA, at Maxwell AFB, Alabama, Nov. 9, 1987.
See alzo, The Inspector General (TIG) Brief, "Cheating in
Nonresident PME,  Issue No. 7, AU/XPOS, July-August 1986. For
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L plagiarizm in the Extension Course Program, another “"member

;- received Article 15, 42,000 fine, and retired in lieu of court-

® mactial T Id.
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28. A. Lindey, Plagiarism and Originality (1952) at 63,
quoting Lord Byron.

28. Id.

30. Id. at 64.

31. Id.

32. Id. at 65.

33. Id.

34. Id.

35. Id. at 66, quoting W. H. Auden.

36 . Id. at 67, quoting Pliny the Elder.
37. Id. at 72.

38. Id. at 73.

39. Id. at 76, quoting Robert Stephen Hawker. "So great
(Milton'sl indebtedness to the classics that it was said

if he soared, it was because he plucked feathers from the

wings of Homer and Virgil. ™ Id.

40. Id. at 73.
41 . Id. at 75, citing Malone.
42 Id. at 93, quoting Edgar Allen Poe.

43 Id. at 231-32, quoting Edgar Allen Poe.

44 . Id. at 232.

45. Id.
46. Id.
47 . The topic sentences of the first three observations

paraphrased from Lindey, supra, note 28, at 94.

48. Id. at 95.

49, West's Law Dictionary (5th ed., 1979) at 1035. The

definition continues:

To be liable for plagiariem 1t is not necessary to
exactly duplicate another’'s literary work, it being
zufficrent 1f unfair use of such work is made by lift-
1ng of substantial portion thereof, but even an exact
counterpart of another’'s work does not consitutute pla-

47
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f¥' giarism if such counterpart was arrived at indepen-
s dently. Id.
.\.A
A
{ 50. Lindey, supra, note 28, at 2.
3 =
o>
WA 5S1. 20 Am. Jur. Proof of Facts {(lst ed., 1968) at 730.
[) 1‘ :-
B
.
3 52. [Id.
>
\ 53. E. Kintner & J. Lahr, An Intellectual Property Law
.2 Primer (2nd ed., 1982) at 415, [hereinafter cited as Kintner &
N Lahrl.
N §4. Lindey, supra, note 28, at 2.
P S
L~
55. Copyright Act of 1976, 90 Stat. 2541-2602, 17 U.S.C.
} section 101, et sec., which went into effect on Jan. 1, 1978
e (hereinafter cited as the Actl].
i 56. Kintner & Lahr, supra, note 53, at 339.
;fk- 57. “In common with the U.S. patent system, federal copy-
, right law owes its existence to Article I, Section 8, Clause 8
o of the Constitution. This clause permits congress to secure to

inventors for limited times the exclusive right to their discov-
eries, and to 'authors’ the exclusive right to their ’writ-
1ngs ' Id.

58. 17 U.S.C.A. sections 13, 26 (since revised by Pub.L.
gy 94-553, Title I, section 101, Oct. 19, 1976, 90 Stat. 2541).
X See also, Kintner & Lahr, supra, note 53, at 340-42.

1t

Y
:{ 59. The Act, supra, note 55, at sections 506, 501-504.
oy Criminal offenses are treated in section 506 of the Act.

, Any person who infringes wilfully {sic] and for

"l purpoges of commercial advantage a copyright in
x a sound recording or a motion picture, for the first
& offense is liable to be fined not more than £25,000
5 or to be 1mprisoned for not more than one year or both.
¥a For each subsequent offense, he is liable to a fine
XL of not more than £50,000 or imprisonment of not more than
" two years or both. Cited in Intellectual Property Law
P (I11. Ingt. for CLE, 1978), section 10.36.
Fﬂf‘ Civil remedies are covered in sections 501! through 504.
!” A court may grant temporary and final injunctions to
:d: restrain infringement of a copyright (section 502). At
LSRN any time while an action is pending, the court may
:xf osrder the 1mpounding of all copies or phonorecords
L allegedly infringing the copyright owner's exclusive
. rights As part of its final judgment, the court may
. XN\ orier the destructiorn or other disposition of all
,}x. infrinding copies or phonorecords (section 503).
-
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A copyright owner shall also be entitled to actual dam-
age and any additional profits of the infringer, or the
~opyright owner may obtain statutory damages, which
will be no less than $250 and no more than $10,000 for
each 1nfringement. A single i1nfringer of a single work
1s liable for a single amount, no matter how many acts
of infringement are involved and regardless of whether
the act were separate, isolated or occurred in a
related series (section 504). Id., at section 10.37.

60 . Kintner & Lahr, supra, note 53, at 415.
61. The Act, supra, rnote 55, at section 101.

62. Kintner & Lahr, supra, note 53, at 415. “{Tlhe only
requirement for copyrighting a literary work is that the means
of expressing the ideas contained therein be a proiuct of inde-
pendent, original, and intellectual labor.”™ 20 Am. Jur. Proof
of Facts, at 731, citing Loomskill, Inc. v Slifka, 233 F. Supp.
845 (D.C.N.Y. 1963}, aff’'d 33 F.2d 952 (2nd Cir. 1964); Blei-
stein v.Donaldson Lithographing Co., 188 U.S. 239, 23 S.Ct 298
(1903) .

673. Section 102 of the Copyright Act delineates other types
of works that are “copyrightable” and includes “literary works, "
‘musical works,” “dramatic works,” “pictorial graphic and sculp-
tural works.’ If a creative piece falls within any of the
listed categories, it isgs copyrightable. This is significant in
that it eases the plaintiff’s burden of showing that his work
wasx eirther ceopyrighted or copyrightable.

H4 . 20 Am. Jur. Proof of Facts, supra, note 51, at 751-52,
c1ting Greene v. Bishop, 1 Cliff 186, (CA Mass. 1858) (F. Cas.
No. 5763).

65 . 20 Am. Jur. Proof of Facts, supra, note 51, at 752.
€6 . Kintner & Lahr, supra, note 53, at 415.

57 Jd. o at 416.

68 . ld.

689, “0 Am. Jur. Proof of Facts, supra, note 51, at 760,
citing Toksvig v. Bruce Pub. Co., 181 F.2d 664 (7th Cir. 1950).

7O O'Neil! v. Dell Publishing Co., 630 F.2d 685, 686 (lst
Cir. 1980). The opinion quotes Scott v. WKJG, Inc., 376 F.2d
467, 469 (7th Cir. 1967), cert. Jdenied, 389 U.S. 832, 88 S.Ct.
101, 19 L.Ed.2d 91 (1G67): "It must be remembered that copy-
right protection does not extend to ideas, plots, dramatic situ-
ations, and events. Rather it 1s limited to the arrangement of
words that author uses to express his i1deas.’

Tl Kintner & lLahr, cupra, note 53, at 417,
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1
3 73. Cartin v. Boles, 155 Ga. App. 248, 270 S.E.2d 799
> (Ga. App. 1980), citing 17 U.S.C.A. section 2. In Cartin v.
:. Boles, a novice writer sued a professional author with whom she
j{ had contracted to revise her unpublished manuscript. She alleged
ﬁ: the author had used material from her work in hig book The
- Limner. The court held against her, overruling her contention
e that the lower court had failed to establish a legal standard for
}u, plagiarism. Id.
:i T4 . 20 Am. Jur. Proof of Facts, supra, note 51, sections
;3 3-32.
" 75. Id. at section 24. "The intention to plagiarize 1s not
1 essential to liablility for infringement of a work of narrative
o fiction protected by either statutory or common-law copyright.
;{B It follows that unconscious plagiarism is actionable . . . .7 Id.
vﬁ at p. 752. Although unconscious plagiarism may be the basis for
i: a lawsuit, “courts usually . . . will take lack of intention into
S consideration in (their] determination of the extent of liability
® or the nature thereof." Id.
-t
}; 76. The Act, supra, note 55, section 506.
v.’
:f 77. Cadets and midshipmen attend a four year undergraduate
$ course of instruction at the service academies, while officers with

eleven to fifteen years of commissioned service attend the Interme-
diate Service Schools for ten month terms (five months at AFSC).

2t

-

78. US Department of the Army. The Honor Code and Honor
System, US Military Academy. USCC Pamphlet No. 632-1, West
Point, New York, June 1, 1987, at 1.

2 aTr s

L |

Ci

79. Id. at 10.

N

)

Y
7 80. JId. at 10-11 (emphasis in original.)
;:: 8l. Id. at 11.

!L 82. US Department of the Army. Honor Committee Procedures,
;i' US Military Academy. USCC Pamphlet 15-1, West Point, New York,
' June 1, 1984, at 2-2 - 2-4.

2y

> 83. Id. at 2-7.

v

@ 84. Id. at 2-16.

e

2{ 8%. Letter to the author from Sergeant First Class Rol-

;F lins, IS Military Academy, Honor Committee Administrator, West
- Point, New York, Dec. 14, 1987.
&

e 86 . U5 Department of the Army: US Military Academy, Honor
.. Commit*tes, Memorandum for the Corps of Cadets, West Point, New
"‘-
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I York, Sep. 25, 1987.

:E: 87. US Department of the Air Force: Honor Code Reference
RN Handbook of the Air Force Cadet Wing, Volume I, US Air Force

Academy, Colorado Springs, Colorado, July 17, 1987, at 1,

\v\ {hereinafter cited as USAFA Honor Code Handbook].

N

A 88. Id. at 8.

-_’\

> 89. Id. at 9.

\ R

5 80. US Department of the Air Force: English III Plagiarism
e Briefing, US Air Force Academy, Colorado Springs, Colorado,
LSRN undated, at attachment 2, p. 1.

AN

u..\

DAY 91. Id. at p. 2.

-—_ 92. Id.

.\-'.\

- 93. 1Id.

N
‘r: 94. Id. at 3-4.
Sy

!_ g9s. USAFA Honor Code Handbook, supra, note 87, at 21.
e
oS58 96. Id. at 22.
b

=g 97. Id. at 24.

!
{ 98. Id. at 25.

-'\./"

2 99. Id. at 25-26.
O 100. Id. at 28.
:.‘-::

D) 101.  Id.
;ﬁi 102. Id.
e

N 103. Letter to the author from Ingvoldstad, Jacqueline, US
" Air Force Academy, Cadet Honor Wing Secretary, Colorado Springs,
N Cnlorado, Jan. 6, 1988, with attachment dated Jan. 4, 1988.

RN
. 104 . US Department of the Navy. Honor Concept of the Bri-
o gade of Midshipmen, USNAINST 1610.3C. Annapolis, Maryland,

P Aug. 21, 1982, at 1-1.

R
s

A 105. Id. at 1-2.

9.
' "I

}; 106. Id. at 1-2 - 1-3.

Rl

{ 107 Id. at 1-3 - 1-4.

v

;. 108. Id. at 4-1 - 4-2.
o
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109.

114.

US Naval Academy
UUSNA Honor Concept)

115.

Id. at 4-3 - 4-6.

Id. at 4-7.

Id. at 4-13 - 4-16

Id. at 4-13 - 4-15

Id. at 4-16

Letter to the author from Rawhauser, M. A., LT, USN,
Honor Officer, Annapolis, Maryland, (on the

Dec. 15, 1987.

US Department of the Army.

Army Command and General

Staff Officer Course, College Catalogue, CGSC Cir. 351-1, Ft.
Leavenworth, Kansas, May 1987, at 18.

116. Id.

117. I4d.

118. Telephone interview with Darnell, Ronald H., Lt Col,
USA, Registrar, Department of Academic Operations, Army Command
and General Staff Officer Course, Ft. Leavenworth, Kansas, Nov.
10, 1987 [hereinafter cited as Darnell interview].

119. Talking Paper by Air Command and Staff College (EDC),

"ISS and SSS Comparative Programs That Require Students to Write

Faper(s)
10,

Dec.
120.
121.
122.
123.
124.

125.

Dean of Academics,
Rhode Island,
interview].

port,
kins

126.

128.

129.

CDR, USN,

Bagsed on Analysis and Logical Support

{Research) ,”

1987, [hereinafter cited as Research Talking Paper].

Darnell interview, supra, note 118,

1d.

Id.

1d.

I1d.

Telephone interview with Hawkins, William, Capt, USN,
Naval Command and General Staff College, New-

Nov. 30, 1987 ([hereinafter cited as Haw-

Research Talking Paper, supra, note 119.
Hawking interview, supra, note 125.
Id.

Letter to the author from Weittenhiller,
Direcior of Communicative Arts,

Larry, J.,
National Defense Uni-
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Fiﬁ
e, versity, Armed Forces Staff College, Norfolk, Virginia, Nov.
o 20, 1987,
\.hl
::ﬁ 130. US Department of Defense. National Defense Univer-
sity. Operations Manual. Armed Forces Staff College Regulation
» 120.!, Nerfolk, Virginiae, undated, at p. 3-8-9.
\J'
RS
:?j 131, Research Talking Paper, supra, note 119.
;:j 132. US Department of Defense. National Defense Univer-
\ sity. AFSC Term Paper, Volume I, Student Guidance, Number 6540,
P Norfolk, Virginia, August 1987, at 18.
S
o 133. Id.
AL
:;; 134. Id.
- 135. Id. at 19.
~ .
B .\I
P 136, Id.
~
-
" 137. Telephone interview with Weittenhiller, Larry J., CDR,
o IISN, Director of Communicative Arts, Armed Forces Staff College,
. Norfolk, Virginia, Nov. 30, 1987.
.-
o 128, Id.
‘f; 139. US Department of the Air Force. Academic Integrity,
.. Air University Regulation 53-6, Nov. 19, 1984, at paragraph 1
{ d (1), (hereinafter cited as AUR 53-6].
e
L]
N 140. Id.
4} 141. W. Ebbitt & D. Ebbitt, The Writer's Guide and Index to
e English (6th ed. 1978). "A quoted passage that’'s more than
';) four lines long when you type it out should be set off from the
et rest of the manuscript. Unless your instructor wants you to
A double-space, type it single-spaced.’ Id. at 350. See also,
Qf The Dickinson School of Law Brief Guide to Citation Forms,
-~ Dickinson School of Law, Carlisle, Pennsylvania, 1980. "Quota-
. tions of 50 words (generally 5 typed lines) or more are single
.‘ zpaced and indented evenly with the paragraph indentation. Quo-
e tation marks are not used.’ Id. at 5, citing the Texas Law
59 Review Manual on Style (3rd ed. undated) at 41.
;4 142. AUR 53-6, supra, note 139, para 1 d (1).
473 JS Department of the Air Force. USAF Formal Schools.
!} Atr Force Regulation 50-5. Washington, DC: Government Printing
) Office, Dec. 1, 1986, para 1-44 b (2) [hereinafter cited as
".:-’ AFR 50-51].
"
v
" 144 . I4. at para 1-44 b (3).
*l
[} 14%. Id. at para l1-44 b (4).
t
v:.‘ 53
t
t
;:
)
.
°
o PRI L ”E_""# o "~."n."\" SN "\"\- ""‘» '{- 'F r".(




SAhe f

iy
e REAAN

o

- AR I

WPV, P P T S W N

o - .
AP AT
TIPS DR W % V)

146. Id. at para 1-44 c (2).

147 . Id. at para 1-45 c.

148. JId. at para 1-45 d (2) (b).

149. US Department of the Air Force. Air Command and Starff
College Review Boards. ACSC Regulation 53-10. Maxwell Air
Force Base, Alabama, Oct. 28, 1986, para 4 a (3) [hereinafter
cited as ACSCR 53-101].

150. AFR 50-5, supra, note 143, para 1-45 d (3).

151. US Department of the Air Force. Headquarters Air
University Supplement 1 to AFR 50-5, USAF Formal Schools. Max-
well Air Force Base, Alabama, Feb. 22, 1985, para 1-43 a (3)

(a) [hereinafter cited as AU Sup 11].

152. Id. at para 1-43 a (3) (b) 8.

153. ACSCR 53-10, supra, note 149, para 4.

154. AUR 53-6, supra, note 139, para 2 a.

155. Transcript of Faculty Board Hearing conducted pursuant
to AFR 50-5, Maxwell Air Force Base, Alabama, Apr. 17 and 18,
1986, at 2! [hereinafter cited as Byronl.

156. I1J. av 21i-22.

157. Id. at 24, 95.

158. Id. at 98.

159. I1d.

160. Id. at 99.

161. Id.

162. Id. at 111-114.

163. Id. at 114-116.

164 . Id. at 124.

165. Interview with Collette, Randolph, Maj, USAF, Chief of
Military Justice, HQ AU/JA, at Maxwell Air Force Base, Alabama,
Nov. 9, 1987,

166 . In administrative hearings conducted under Air Force
Regulation 111-9, Becards of Officers, dated 19 July 1985, “the
standard of proof . . . must be by a preponderance of the evi-
dence”™ {para 3 b). This standard compares to the “beyond a

54
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reasonable doubt® standard in criminal trials, but 1t is less
rigorous. It can be understood as requiring the decision maker
to believe a fact is more likely so than not so; to feel the
scales tilt towards the fact; or to have a 51 percent certainty
about the fact.

167 Transcript of Faculty Board Hearing conducted pursuant
to AFR 50-5, at Maxwell Air Force Base, Alabama, on Apr. 15 and
16, 1987, at Government Exhibit 15 [hereinafter cited as
Franklinl.

168. Id. at 26.

169. Id. at Government Exhibit 16, Faculty Evaluation Form,
AU Form 613, Mar. 4, 1987.

170. I1d.

171. Id. at 63.

172. Id. at 100.

173. Id. at 25, 44-46.
174 Id. at 75.

175. Id. at 76.

176. Id. at 73.

177. Id. at 51-52.

178. Id. at 116. Testimony of Director of Research refer-
ring to the Research Handbook, ACSC/EDCC, Maxwell Air Force Base,
Alabama, 1987, at 68.

179. Id. at 116.
180 . Id., at 120.
181. Id. at 126.

182. Letter from Thomas Springob, Col, USAF, HQ Air Univer-
sity Staff Judge Advocate to Frank Willis, Brig Gen, USAF, Com-
mandant of ACSC, Aug. 12, 1986 (discussing elements of pla-
giarism) .

Proving the second element of the offense, which
includes 'i1ntent,’ is more difficult. Intent, being a
state of mind, i{s rarely susceptible of direct proof,
but must ordinarily be inferred from the facts. It
presupposes knowledge. Since it is the state of mind
existing at the time a person commits an offense,
intent may generally be evidenced by an act, circum-
stances and inferences deducible therefrom. Factors

55
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Eﬂ such as length of gquote, absence of footnotes, absence

;ﬁ ¢f quotation marks, sophistication of the guote,

o uniquenesss of an idea among others, can be consid-
l d ered. Id.

B~ ."’

SO 183 Firanklin, supra, note 167, at 115.

L

:{} 184. E.g., the Writer's Guide and Index to English, supra,
o note 141, defines a paraphrase as “'restating an idea in your own
‘~; words .~ Id. at 350. The Chicago Manual of Style (13th ed.,
e 1982) dces not even bother to define paraphrasing in its treat-
S ment of permissable quotation methods. It simply states:

:Q: "Whether authors paraphrase or quote from sources directly, they
o should give credit tc words and ideas taken from others.”™ Id.
e at 282,

D -
! 185. Franklin, supra, note 167, at 112.

Ny

:ﬁi 186. Transcript of Faculty Board Hearing conducted pursuant
tﬁ:. to> AFR 50-5, at Maxwell Air Force Base, Alabama, Apr. 22 and
R 23, 1987, at Government Exhibit 15, Project Evaluation, AU Form
A 613, p. 2 (hereinafter cited as Hawthornel.

L

T 187. Id. at Government Exhibit 17, Investigating Offi-

cer's Report, p. 2.

g 188. Id. at Government Exhibit 15, Project Evaluation, AU
. Form 613, p. 4.

e 189. Id. at Government Exhibit 17, Investigating Offi-

\i; cer’'s Report, p 4.

N'I

190. Hawthorne, supra, note 186, at 25-26.
191. Id. at 109.

192 . Id. at 67.

193. Id. at 98.

194 . Id. at 38.

195. Id. at 72-73.

196 . Id. at 75.

197. Id. at 94.

0.

‘il 198 Id. at 83.

\._“—

:.::_. 199 . I4. at 95.

‘ 260 Id. at 120 (emphasis added.)
-8

7 < 7 Id

|¥f
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Fu: 202 Id. at 38.
N
N 203 Id. at 72.
1
g 204 Id. at 76.
;f: 205. Transcript of Faculty Board Hearing conducted pursuant
2o to AFR 50-5, at Maxwell Air Force Base, Alabama, May 14, 1987, at
SN 92 [hereinafter cited as Durningl.
: 206. Id.
~ 207. Id. at 79-80.
"y
RO 208. Id. at 84.
4Ny
- 209. Id. at 97.
A
5.
Wy 210 Id. at 81.
AR
AN
~ o 211 Id4. at £7-83.
R
o 212 Id. at 60-61.
e 213. Id. at 102.
8.
S 214 Id.
e 215,
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51.

216.

Transcript of Faculty Board Hearing conducted pursuant
to AFR 50-5,

Faculty members

Staff College,

indicated:

2, 1987)
tions
riculum

Sep.

1987) ;

217.

interv:iews
attributed

An A

rnstance

auther desires to clearly state he has no
for

30,

1deas

R RO
o *J .{\\‘/%. _.J'_‘PJ‘_;,‘_‘ N

19

(No

The

of

the

not hisz

o

- ™

at Maxwell

Maxwell A:nr

Colonel Robert G.
Colonel Albert L.
(Ot .
(Oct.
Communication and Research Division
1987 and Feb.
Senior Faculty Instructor

29

and Major William E.
Evaluation

V.

ideas
and discussions listed in note 216,
to particular faculty »r staff members.
cated a preference not to be quoted,
analysis the
1 wanted to

cases to remain free of
let the chips fall where they would.
“interviewees”

Air Force Base, Alabama, July 2, 1987, at

were interviewed at Air Command and
Force Base, Alabama on the dates
Bradshaw, Vice Commandant (Nov.
Abernathy, Director of Opera-

1987); Colonel Cecil C. Robins, Dean of Cur-

, 1987); Lt Colonel H. A. Staley, Chief, Staff
(numerous interviews between
1988); Major Thomas D. Miller,

(and Investigating Officer) (Nov. 3, _
Sheppard, Chief, Resident Program ;

8,

3, 1987).

that follow in the text grew out of the many
but are not

Some indi-
others simply wanted the
"external influence,”

In every
were forthright and helpful. The
intent to take credit

own .
57
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f{: 218. See e.g., Asia Bows to US Pressure for Crackdown on
Lﬁ;: Copyright Pirates, Christian Science Monitor, Dec. 17, 1987,
;f. at 1, col. 1 and at 5, col. 1, indicating prosecutions are on
{ - the rise in foreign nations as a result of “pressure from the
- United States to honor and enforce American copyrights.’ Id.
a0 219. AUR 53-6, supra, note 139, para 1 d (1).
{f} 220. J. Lester, Writing Research Papers (3rd ed., 1980) at
B 49. This area is more fully developed in appendix 3.
D)
o 221. See sections 11 and III, supra.
_‘"‘:f
. 222, BSee section IV, supra.
oV
I
= » 223. See section VI, supra.
A 224. See section VII, supra.
.
T
N 225. Lester, supra, note 220.
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\ppendix Tr ixtracts trom Applicable Regulations

o Article 92, UOMJ, Fallure to Obey Order or Regulation,
I Aug S, as changed on 15 May 8o,

2. AFR 11-31, Boards of 0Officers, 13 0Oct 85.

S0 AFR 50-5, USAF Formal Schools, 1 Dec 87.

4. AU sup 1 oto AFR SU-5, USAF Formal Schools, 22 Feb 85.
oo AFR O TIL-9, Nonjudicial Punishment, 19 July 85.

0. AFR Plu-d, Taspector General Investigations, 23 Dec 81,
T. AUR 33-0, Academic Integrity, 19 Nov S4.

%, ACSCR 533-10, Review Boards, 25 Oct 80.
Appendix St Recommended Changes to Applicable Regulations
Appendix 3 Recommended Changes to ACSC Rescarch Handbook

Appendix 41 Faculty Guide to Handle Suspected Plagiarism

wwpendix 5 Plagiarism Investigating Officer's Guide

50
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€ 15d(3)(b)

tb} Article 80—attempts
¢. Maximum punishment.

1 1) Striking or assaulting warrant otficer. Dishonorable discharge, forferture of all pay and allowances,
and continement for 5 vears.

(2) Striking or assaulting superior noncommissioned or petty officer. Dishonorable discharge, forfeiture
of all pay and allowances, and confinement for 3 years.

{3) Striking or assaulting other noncommissioned or petty officer. Dishonorable discharge. forfeiture

/]
- - -
. of all pay and allowances, and confinement tor | year.
"x:: 4y Willtully disobeying the lawful order of a warrant ofticer. Dishonorable discharge. forfeiture of
N all pay and allowances, and confinement for 2 years.
. (5) Willtully disobeving the lawful order of a noncommissioned or petty ofticer. Bad-
conduct discharge. forfeiture of all pay and allowances, and confinement for | year.
(6 Contempt or disrespect to warrant officer. Bad-conduct discharge, forfeiture of all pay and allow-
ances. and continement for 9 months.
{7) Contempt or disrespect to superior noncommissioned or petty officer. Bad-conduct discharge.
torfetture of all pay and allowances. and confinement for 6 months.
(8) Contempt or disrespect to other noncommissioned or petty officer. Forfeiture of two-thirds pay per
month for 3 months. and confinement for 3 months.
f. Sample specifications.
(1) Striking or assaulting warrant, noncommissioned. or petty officer.
In that __(personal jurisdiction data), did, (alon board—Ilocation) (subject-matter juris-
diction data, if required), on or about 19 . (strike) (assault) . a
officer. then knowntothesald __ tobea(superior) ——______ officer who was then in the
execution of hissher office. by .~ him/her (in) (on) (the ) with (a)
ihissher)
(2) Willful disobedience of warrant, noncommissioned, or petty officer.
[nthat ______ (personal jurisdiction data). having received a lawtul order from .
a_ officer. then known by the said to be a officer, to ___,
an order which it was his‘her duty to obey. did (at/on board—Iocation), on or about 19 ,
willfully disobey the same.
3y Contempt or disrespect toward warrant, noncommissioned, or pettv officer.
Inthat ______ (personal jurisdiction data) (at'on board—Iocation), on or about
19 . [did treat with contempt] [was disrespectful in (language) (deportmenty toward} —— |
a_ officer, thenknownbythesaid ___ tobea(superior) —__ officer,
who was then in the execution of his/her office, by (saving to himvher, ™ " or words to that
effesty (spitting at 1us'her feet) ( ).
16. Article 92—Failure to obey order or regulation
a Text
ANy person subject to this chapter who- -
“Ivviolates or tals to obey any lawtul general order or regutation:
21 huvine knowledee of any other lawful order issued by a meniber of the armed forces. which it s
) s duty to obes s tads to obey the order: or
_ 031 1s derelict i the pertorniance of s duties:
ey A=
Yo V-26
i
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NN * 16c(2)(a)
- shall be punished as a court-marttal may direct.”’
= b. Elements
(1) Violation of or fuilure 10 obey a lawful general order or regulation.
(a) That there was i effect a certain lawtul general order or regulation;
(by That th ~couscd had a dotv ro obey i and
(¢) That the accused violated or failed to obey the order or regulation.
(2) Failure to obev other lawful order.

(a) That a member of the armed forces issued a certain lawiul order;

o {b) That the accused had knowledge of the order:
A
:.r\'. {¢) That the accused had a duty to obey the order; and
P .
Y

(d) That the accused failed 10 obey the order.
(3) Dereliction in tne performance of duties.
t) That the accused had certain duties;
Y(b) That the accused knew or reasonably should have known of the duties: and

(¢) That the accused was (willfully) (through neglect or culpable inefficiency) derelict in the
performance of those duties.

-
AR c. Explananon.

iCh (1} Violation of or failure to obev a lawjul general order or regulation.

SIS {a) Awthoruy to issue general orders and regulations. General orders or regulations are those
[

orders ur regulations generally applicable to an armed force which are properly published by the President or the
Secretary of Defense, of Transportaiton, or of a military department. and those orders or regulations generally
A applicable to the command of the ofticer issuing them throughout the command or a particular subdivision thercof

-

. .."_ . .

| :-_._ which are 1ssued by:

:f (i) an officer having general court-martial junisdiction:
>

(i1) a general or flag officer in command; or
(iitv a commander superior to (i) or (ii).

(bY Effect of change of command on validity of order. A general order or regulation issued by a
commander with authority under Article 92¢1) retains its character as a general order or regulation when another
officer takes command. until it expires by its own terms or is rescinded by separate action, even if it is issued by

‘l“

P Y
o«

:._—_ an officer who is a general or flag ofticer in command and command is assumed by another officer who is not a
-.‘ general or flag officer.

20 (¢) Lawfulness. A general order or regulation is lawful unless it is contrary to the Constitution, the
-_.'-: laws of the United States. or lawful superior orders or for some other reason is beyond the authonity of the ofticial
By . - - .
o issuing 1t See the discussion of lawfulness i paragraph 14e(2¥a).

N

s (d) Knowledee. Knowledype or a general order or regulation need not be alleged or proved, as

h - o - -

4 knowledge 1x not an element of this otfense and a lack of knowledge does not constitute a defense.

. (e) Enforceabidity. Not all provisions in general orders or regulations can be enforced under
\i' Article 92c1). Regutations which only supply general guidelines or advice for conducting military functions may
LN .

o not be entorceable under Article 92(1)
-
l‘ “
\::' (21 Violaton of or tadure o obev other lawtid order !
M

(a) Scope. Artucle 9212) includes all other lawful orders which may be issued by a member of the

-
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armed forces, violations of which are not chargeable under Article 90, 91, or 92(1). It includes the violation of
wntten regulations which are not general regulations. See also subparagraph ([)(e) above as applicable.

(b)) Anowledge. In order to be guilty of this offense. o person must have had actual knowiedge of
the order or regulation. Knowledge of the order may be proved by circumstantial evidence.

(CY Duty 1o obey order.

(1) From a superior. A member of one armed force who 1s senior in rank to a member of
another armed force is the superior of that member with authority to 1ssue orders which that member has a duty to
obey under the same circumstances as a commissioned officer of one armed force is the superior commissioned
officer of a member of another armed force for the purposes of Articles 89 and 90. See paragraph 13c(1).

(1) From one not a superior. Failure to obey the lawful order of one not a supenor is an
offense under Article 92(2), provided the accused had a duty to obey the order. such as one issued by a sentinel or
a member of the armed forces police. See paragraph 15b(2) if the order was issued by a warrant. noncommissioned,
or petty officer in the execution of office.

3y Dereliction in the performance of duties.

{a) Duny. A duty may be imposed by treaty, statute, regulation, lawful order, standard operating
procedure, or custom of the service.

(&) Knowledge. Actual knowledge of duties may be proved by circumstantial evidence. Actual
knowledge need not be shown if the individual reasonably should have known of the duties. This may be
demonstrated by regulations. training or operating manuals, customs of the service, academic literature or
testimony. testimony of persons who have held similar or superior positions, or similar evidence.

(c) Derelict. A person is derelict in the performance of duties when that person willfully or
negligently fails to perform that person’s duties or when that person performs them in a culpably inefficient
manner. “Willfully”" means intentionally. It refers to the doing of an act knowingly and purposely, specifically
intending the natural and probable consequences of the act. **Negligently’* means an act or omission of a person
who is under a duty to use due care which exhibits a lack of that degree of care which a reasonably prudent person
would have exercised under the same or similar circumstances. **Culpable inefficiency’ is inefficiency for which
there is no reasonable or just excuse.

(d) Ineptitude. A person is not derelict in the performance of duties if the failure to perform those
duties is caused by ineptitude rather than by willfulness, negligence, or culpable inefficiency, and may not be
charged under this article, or otherwise punished. For example. a recruit who has tried eamestly during rifle
training and throughout record firing is not derelict in the performance of duties if the recruit fails to qualify with
the weapon.

d. Lesser included offense. Article 80---attempts
e. Maximum punishment.

(1) Violation or failure to obey lawful general order or regulation. Dishonorable discharge, forfeiture
of all pay and allowances, and confinement for 2 years.

(2) Violation or failure to obey other lawful order. Bad-conduct discharge, forfeiture of all pay and
allowances, and confinement for 6 months.

[Note: For (1) and (2), above, the punishment set forth does not apply in the following cases: if in the
ahsence of the order or regulation which was violated or not obeyed the accused would on the same facts be
subject to conviction for another specific offense for which a lesser punishment is prescribed: or if the violation or
tatlure to obey ts a breach of restraint imposed as a result of an order. In these instances, the maximum
pumisiment is that specifically prescribed elsewhere for that particular offense. |

1) Dereliction n the performance of duties.

(A) Through ncglect or culpable inefficiency. Forfeuture of two-thirds pay per month for

9., 3 months and confinement for 3 months.
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Ndministrative Practices

BOARDS OF OFFICERS

[hos reculaten apphos o board procecdines ons (B separatiy mulitary personnel from the Ao Foree, (2) i

Aosinye pecdniany babiees on nsboars ana cihan personnel except pursuant to AFR 176220010 as to mubitany per

N

~onnel tor Aricde 139U o Coude of Nhiitary Justice (LOM D) claims under AFR FE2- 15 (3 taking any other
adminisiratie action where o appites 1o Air Force muintary personnel erther by reculation or appointing erders
s rezuianron apphes to US Agr Foroe Reserve (USAEFR)Y and A Navonal Guand (ANGy umits and members,

1. Air Force Polics. Because of the potential ad-
VOIS SOy Uences Lo respondent. 1o nedos-
cary to cnsare thar cach vespondent v attorded a

4

Poad, tan and veparoad hearing,
2. Explanation of  Procedures To  Implement
Policy:

&£ Proceedines are conducted betoie a poard ot
aot tess than three otficers who must be semer
crade 1o the respondent ancluding a reserve grade
it appheable). Board members are subject to chal-
leice for cause only, It the number of members of
the board s oreduced o fess than three, the conven-
e authonoy appomts addinonal members.
NOTE: [t the rezulation thar creates the entiile-
mens fo o board allows enlisted persenael 1o <erve
4~ members of the board, the procedures ot that
resulation concermng board membership are con-
rrolline

oA udee advocate cernticd accordimg to Art-
e 2Teha, UONIT o, i ANG Boards, an ANG
meember desgnated ajudee advocate, is appointed
toihe board as lecal advisor twaithout voie). The
fezal advisor rades wirh tinaliny on challenges tor
cause and all evidentiary and procedural matrers
with the rollowing exception: he or she is without
authority o dismiss any allegation azainst a re-
spondent o o rermmnaie the proceedines. The
oot advisor omay copvene o heanme without
crenembher o et e iy e issues

A iy repondent has the rent o hegepe

cooenred borore che boacd, e ot charoe, by

wodennted nbrary Teaver o wonndinany aw -

ot hus o e o oo e b reasenaby g arl

abes Aoy cepoadent may beorepresenied an i on

oy oenae b oo Covrsels The vonerp
Spocres o NER T D23 Nuen g 1976 e
Co e Lo ey ot Jhanz e )
Nov oot Proneed Paees: 3}
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ment is represented before the board by a recorder
(without vote).

d. The recorder, at a reasonable time i ad
vance of the convening ot the board, delivers o
dispatches to the respondent @ written communi-
cation stating:

(1) The nime and place of the convening
the board.

3

(2y The specttic allecations 1o be nvestr-
vated, insutticient detail to enable a respondent 1o
answer. Generalized statements must not be used
except as required for the protection of classified
information under security regulanons or direc-
tives that apply.

(3) The name, organization, and staten (it
civilian, the address) of any witness expected to be
catled by the recorder.

{4) That arranecments will be made for the
presence of military  witnesses  (or anvitational
travel orders issued to civibian witnesses who are
not federal employvees) requested by a respondent
provided that:

(@) A umely request theretor is receined.

(by The witnesses, in the opinion of the
legal advisor, can present relevant and material
evidence.

(5) A respondent’s rignts regarding counsel
as stated in ¢ above,

3. Lvidentiary Rules:

i, The general rale v thar all maters that are
relevant and matenial to an issue oringuiry are ad-
mi~sihle. in this connection the following apphies:

(1Y A respondent cannot be compelled 1o
tesuty against himselt or herself ner may silence
Pe used against the indivadual,

(2) A confession o adimission by a respond
ent that was nvoluntarity made s not adonsable
Flowever, the fact that a respondent was not ad
vised pursuant 1o Article 21 UCNT D o an ANG
respondent pursuant 1o the Fuith Amendiment U
Constitution, betore a confession o admieaern

Joes not necessany nudhe the adnesaon o coe
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fession inadmissible.

(3) Evidence obtained as a result of any
search and setzure conducted by an individual or
individuals, civiliva or military, acting in an of-
ficial capacity, is admissible provided the search
was directed by an individual who in the normal
course ol events may authorize searches and
serzures: or was authorized by regulation; or was
conducted in connection with an arrest, detention,
or apprehension.

() Hearsay evidence s admissible provided
the legal advisor determines that there 1s adequale
sateguard for truth. However, upon request, a re-
spondent s afforded an opportunity at the hearing
to confront an individual whose testimony was ad-
mitted as hearsay. Exceptions are instances where,
because of lack of subpoena power, the individual
cannoi be compelled to auend; and instances
where, because of inordinate distance or demands
of the service, 1t is unreasonable for him or her to
attend. In these cases a respondent then is af-
torded an opportunity to obtain a deposition tfrom
the individual for submission to the board. It a
deposition cannot reasonably be obtained, a re-
spondent s afforded an opportunity to obtain a
sworn statement tfrom (or propound interroga-
tories to) the indinvidual for submission to the
board. A respondent’s failure (o exercise the tore-
2oing opportunities or his or her inability 1o do so
does not affect the admissibility of hearsay evi-
dence. I the depesition or sworn statement has
not been produced, despite the good faith efforts
of the respondent, the legal advisor advises the
board that such a good faith effort has been
undertahen and states the reasons that the depo-
sHON ar sworn statement cannot be produced.

(5) Rules 301 through 512 of the Miluary
Rules ot Evidence regarding privileged communi-
cattons apply.

(6) Results of polvgraph tests are not admis-
sible except with the consent of both the respond-
ent and rhe recarder and the approval of the legal
advisor.

(7y Each witness appearing before a board
will be sworn or his or her affirmation taken. One
of the following torms must be used:

You swear that the evidence you shall give in the
matter now in hearing shall be the truth, the whole
truth, and nothing but the truth, So help vou God.

O

You attirm that the evidence sou shall give in
the merer noe an hearne Shall be the truth, the
whole frarhand nothime bur the ruth.

Ny b resolvime all other evidenniary matters,

18 October 1985

AFR 11-31

the legal advisor must give due consideration (o
the tact that admimstrative proceedings are not
bound by the tormal rules of evidence prescribed
for triais by cournt~-martal; the requirement for a
full and fair hearing; the requirement for an im-
partial determination by the board; and the re-
quirement that there is adequate safeguard for
truth.

b. The standard of proof to be used in arriving
at determinations in administrative proceedings
conducted under this regulation must be by a pre-
ponderance of the evidence. Findings and recom-
mendations (i required) of the board must be con-
curred in by a majority of the voung members of
the board and supported by a preponderance of
the evidence.

¢. Boards may not enter findings contrary 1o
matters presiously adjudicated in courts-martiat
and civilian court convictions. This does not pre-
clude the respondent from presenting matters in
mitigation, extenuation, and c¢xplanation. With-
out limiting the respondent’s right 1o a full and
fair hearing, the legal advisor may impose reason-
able restrictions on evidence introduced by the re-
spondent that conftlicts with previously adjudi-
cated matters.

d. A respondent has the right to be present ai
the board proceedings (except during the board’s
closed deliberations) and to present evidence in his
or her own behall with the following gualifica-
tons:

(1) A board may be convened to hear matters
against a respondent who is in a deserter status. A
military lawyer must be appointed to protect the
respondent’s interests and present evidence in the
individual's behalf.

(2) A board may be convened to hear matters
against a respondent who is in civilian confine-
ment. [f a respondent does not exercise the right to
sclect a military lawver, the convening authority
appoints a military lawyer (o represent him or her
and present evidence n his or her behalt,

¢. There must be a record of th. oroceedings, a
copy of which will be provided to he respondent.
The record must include at least a summarized
transcript of the proceedings, as well as the evi-
dence admitted and the findings and recommenda-
nons. The board report s authenticated by the
leeal advicor. 1 atter the hearing the legal advisor
s not reasonably avatable, the report s authenti-
cated by the president and recorder, and  the
reason tor the subsiiution stated.

. Before final action is taken, the statt judge
advocate tor the commander taking final action
reviews the record and provides the commander in

Al-5
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writing his o her opinion, statiny whether the pro- whether the findings are supporied by a pre-
cedutes stated herem have been complied with and ponderance of the evidence of record.

BY ORDER OF THE SECRLTARY OF THE AIR FORCE

OF FICEANL CHARLES A GABRIEL, General, USAF
Chiet of Statt

JANIES HEODED ANE Y, Colonel, USAL
Director ot Admmestianion

SUNINMARY OF CHANGEYS |

[his revision changes composition ot board membership (para 2a); changes rules regarding privileged communi-
cation (para 2as)); deletes Article 13 determinations (para 3¢); and deletes the requirement to attach the legal re-
view to the record (para 3t).
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AFR 50-5 1 December 1987

n
L3

funding  of
cartaton and per diem of personnel attendmg traming courses

Quersea cormands are  -esponsible  for

1322 CONUS
o 10Y !m,,aent Toor En Route PLS:
G Refpranz ARN Y v ume | The funding for TDY-en route-
P‘< s the 1250 mwtv of Au ot AFSC (HSD) as appropriate. only when
: impeses the Uaiming reguirement in the PCS assignment
couchans a1 the gaining co"r%r'd receives a training quata from
or AFSC and so nouties the losing command’s CBPO MAJCOMs
~yst tund for TOY

Tanmg regquirement wathou!

RN

PR
Hi

ano

Y

an rgpriate quota, or 2 category 2
uirement — Courses conducted by ATC to
rogram and by AFSC for the medical
2 training requuerrent — Courses

mman dﬁpnrarﬂ'* schegls an d S !raml"g syhocls.
2y Transaceanic travel costs associated with directed TDY to

CONUS incident o PCS gre cow*arM PCS expense. In PCS to CONUS
3 from 0S to 05 east or west, or vice versa. fundmg 6 port of entry in
for the diracted TOY is @ oproper charge to the funds
auoizable to tne PCS movament

(3} When TOY 15 mmc‘enr to PCS but the travel i1s performed under
rat2 orders 3nd the person returns to his or her current duty station
tha PCS arder s Carr‘eﬁ ant. the order directing such TDY must.

{31 State that the TDY 1s 1ncident to PCS

{b} 'dentify the gaining MAJCOM, and

(c] Reference the personnel PCS assignment instruction which
extznhished the requirement
i) Fund criatiors for

far

o

a travel orders are in table 1-3 when

rysec

the paiming command impsses the traming requirement. When the

Catezery | fraiming requirement is imposed by AFMPC reassignment

meiraction, refer to the an Qconat chapter of the command

ndvcting the trameg {AIC-chapier 3. AU-chapter 4. AFSC{HSD)-
cranter )

4 T10Y Funding of Ungualified Students:
i,y ‘When students are returned to thew parent command as a3
resuit of being unqualified to enter g USAF training program course (¢
(1. asovel, all TDY expenses to 3nd from the school concerned will be
oy the parent command. The organization selecting and
SShisting 373205 on the student concerned witl ensure the orders are
3 shew the sarent umit fund citation. A copy of (his
to HO ATC/ACFAG within 30 days. For HSD
endments to 8570 ABG /ACFPT.
neirators wil ensure 2l possible actions are
|srrew"c 25 *hat may disquelify a student from
rna,mr command conceened and the siudent’s
ad bergre directing 2n unguahiied
duty station.

Q. =

0 rr’ Jr her oermanen;

1.42. Transportation of Airman Dependents and Household Goods
{table 1-4),

Section h—-Responsitulities for USAF Schools and Faculty Boards

when they impase a T0Y-en route-PCS category |

Eal® ot et fat it Nl p N AR M VA dan ars 10e-4te 4 G i e etk el el
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1-44 . Specific Respensibilities for USAF Schools:
3. HQ USAF:

(1) Drrects, assists. and monitors USAF formal schools.

(2) Authorizes the estabhishment of schools and prescribes or
aoproves schrol missiens and curricula.

(3) Approves prerequisites and procedures for selection uf
students to USAF schools.

(4) Approves procedures for processing individuals whose student
status has been terminated.

b. MAJCOMs:

(1) Develop training and education programs and operate schools
under their jurisdiction.

(2) Appoint a3 commandant for each schoo! within the command
(Authority to appoint a commandant may be delegated to a subordinate
commander having junisdiction over the school )

(3) Appoint a faculty board for each school 1n the command and
determine board procedures within the scope of appiicable Air Force
regulations. Authority to appoint a board and determine its procedures
may be defegated to a commissioned officer at any level of command. in
ATC undergraduate flying wings with a dua! or multiple deputy
structure, the deputy commander for operations/navigator training or
the training group commander may be designated as the appotntive
acthonty for faculty boards.

{4) Ensure that each faculty board proceeding which recommends
disenroliment of a student is reviewed for cocmpleteness.
standardization, clarty and, uniess otherwise provided in this
regulation, for legal sulficiency, and ensure that findings and
recommendations are substantiated. Authority to ensure these criteria
are met may be delegated except that the review must be accomplished
at least one command level above the commandant of the schoot.

(2) If authanty to appoint the faculty board (s retained by the
major commander, the major commander wil review the board
proceedings.

(b) It authonty to appoint the faculty board is delegated.
reviewing action must be accomplished by a commissioned officer at
least one command level above that of the school commandant.

{c} In ATC undergraduate flying training wings with a dual or
multiple deputy structure, the wing or vice wing commander may be
designated as the reviewing authonty of board proceedings.

(5) Approve or disapprove each facuity board's findings and
recommendations {except see (¢) below). This authonty may be
delegated except that it must be at least one command level above the
coramandant of the school.

(3)-When the faculty board appointive authonty ts below the
command level which approves board proceedings. the apoointive
authornty recommends approval or disapproval and forwards the
proceedings to the approving authority.

(b) In ATC undergraduate flying training wings with a duai or
multiple deputy structure, the wing ¢ vice wing commander may be
designated as the approving authority o' board proceedings.

{c) In no case will a member of a faculty board approve or
disapprove faculty board proceedings.

(6) Determine whethier ar not to use faculty board proceedings if
student status is terminated for disciplinary reasons.

(7) Contact school commandants and arrange for withdrawal of
temperary duty (TOY) students when the parent units of the students

u3 Puroosp and OD"fu(" noof USAF Schaols, UTAF schaols conduct have been alerted for oversea movement or in other circumstances as
et e catign Thate tononiy are onerated by specitied in this regulation.
car Sygte oo Cooda Tramine gammand (AT0) o Apr ¢ Commandant of School:
ety Rl e a s by BT ey e ooeiated by {11 Superuises the school and 15 responsible for ali matters of
- e - estruction and school admimstration 1 the commadnder of the unit
Al-7
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U TS
S 120 Agminst

SRR the

N
VAR R R N <

cnal nie s nol

T Dase waltout T

whoooher reportis

prrchmant

At RQrCe Thilgny cersonne

at 3 K‘SAF NN d 1o tack tne 0

Capoioved by AQ USA

nsuies (‘ :J 4 o8 Uy "’(tj of s or her
rvcgreis :Hd coumisensd prvalely wher o Diggigss s iegs tnan
sansiallc
! rinates the studant status ¢f 30 individual when facuity
heard 0raceedings recommendieg disenranment are aoproved.
S Mantams records of enroliment and scrolastic achigvements
chalt s
esares and submits progress rryoits and other da
= HQ USAF
cues a certih.oate of recogmition, Giplema. or ether memento
'npalt graguate moildng 2agranternational student.

2 Commander, fir Training Command; Commander, Air University;
Training Center Commanders (ATC); Commandant, AFIT (AU): and
Commander, Human Systems Division (HSD):

{11 Commuricate ditectiy with the major cammander who
reques's withdrawal or reentrv of TDY students, or withdrawal of T0Y
stuoerts when the parent umits of the students have been alerted for
Cversea movement.

:2: Determine whathe reentry of students in the same class from
wmoh witndrawn s m.ran' d_ Aliceaticr of student quotas for reentry
- oubsequent classes ¢ a course must be approved by HQ USAF/DPPE.

1-45 Faculty Board (Other Than Flying Training)—Reguirement,
Function. Membership, and Proceedings:

3 Reguirement for Facuity Board. The requirement for a faculty
ptiying traiming s oplional at tne discretion of local
ders commandants. or other appointing authonty. Facuity
re not convenad when the review process for administrative
13018 cowdwcd adequate :¢ davelop facts concerning the
;“T“ or decislon Dy the approv.ng authonty  The

aculty boards 2paly to the Serior NCC Academy, but
demies. leadersrip schects, and preparatory courses
AJC NS The resiew process for thase schools 1S
: 39 NCO Professigral Military Education.

5 Functton of the Board. The faculty board will consider matters

1t by the gagcinting adtronty corcerning the possible

<! mpatan of 2 student fr"T 3 coutse The poard s ¢ onvwnod at the
7oA thwny tn acvisa the acproving authonty

oard ‘Q, non

- \‘ﬂ{ ard

soetior of the angna

1 nr
rn”-r )m;"”ﬁ)[__‘} o
T Watver. A ¢

mtting 3 el

et

T3y resuest warer of facuity board achion by
e:t mowntrg o tre appuinting authenty i the
o administ-atively disencpiied from

s o~ 5 P TS A
Sogranted, ine subisit

Fasulty beard merbersmip may be any
- ranen of cgmessioneg officers, warrant atticers. chie! master
af se'seants‘ and craban ofie als‘ previded that
yLirarks tre stodent wngse c3ie 1s he'ore the

1 Membﬂnhnp of the Board

cenvered at 3 Deld training
wrere

sronnrel

IO rf'.|»' Hng

trmept nymneen of vig bie

: "‘1' avalabi= magter
Sl g ttully Brard members

soirp onydered o Dsenrciiment from a

WRIpeanls and
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3 Whena mu
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130y sfudm? 15 conegersd far prsenrgloent Lea
st be military persorret Tre Arr F“f”? t
nIiog «\n ST may h)\:‘&'.’@{ JC" :
guector tor gcagemc stfses da

LreCtor of an AT ¢ nau.’ ty it
Tme memoers 10 bzards within

mhiisry requ nent mpst nav

int Civiliang Lo

or of admissicrs anc cean o
ang way furtrer agppomt Siviinare
Otter excactions o the
g advarce approval of HG USAF DPPE

13} When a cwihian student 1s ¢ F:IJETEG of disenrdilment al
st ang mnrroe( of the board must be a cwilian

e. Board Proceedings. The decision to convene a facuity board

usually raises the questiun of whether further retention cf the stuvent
in the Awr Force o on active duty 15 in the best interests of the Air Forca
Thereicre, the appointing authority shoutd consider alt of the ewidence
in the case file and determine f separation may be tndicated.
Occasienaliy. the circumstances of a case will require the faculty hoard
to be convened under AFR 11 31 Board of Officers. Use the fallcwing
guide 10 gatermine of AFR 11-31 procedures should be used

{1} Faculty beards wiil be conducted 1n accordance with AFR 1!
31 when

P

+
ts ol

{a) The board was convened as 3 result of student misconcuct

and the nquiiy is into the nature of the 'r'sccnﬁnc'. (including whether
there 15 misconduct) rather than the aflect of tre misconduct on
academic proficiency.

(b) The student 15 an officer and the inquiry will determine if
the deficiency resulted from factors within the student’s centiol

(c} The appainting authcrity ccams the procedures warrantad
and 1mposes the requirement.

(2) Other than boards hsted above, all faculty boards convened
under this regulation are specifically exempt from the requirements of
AFR 11-31

(a) AFR 11-31 board proceedings are not required when the
mguiry 1s imited to reviewing academic defictencies or substandargd
performance affecting acagemic 2chievement.

{b) AFR 11-31 beard proceedings are agt required when the
student is an officer within the category described in AFR 36-12
paragraoh 3-29. and who as a result of course elimination. may be
released from active duty.

- {c) AFR 11-31 beard proceedings are not required when the
inquiry 1s into deficienctes due to factors beyond the student’s control.

(3) Nothing in this regulation shall be construed so as to require
that faculty board proceedings be completed before a commander
imtiates  discipltnary or other admmstrative actions ({including
involuntary discharge action) when the same incident or incidents
giving nse to a facuity board also form an wndepenaent basis for cther
action Commanders are encouraged to swiftly pursue other appropnate
actions. when warranied. concurrently with faculty board review

(4) Faculty board findings and recommendations 3re made Gy
secret written baliot and determined by a majonty of voting hoars
members

f Legal Reviews. Records of boards convened under AFR 11-31 wil}
be submitted to the staff judge advocate for legal review. Other records
of procsedings may be reviewed for legal sufficiency if required by the
auproving autnority

1-46. Faculty Board (Flying Traiming)—Requirement, Function,
Membership, and Proceedings:

v Requirement for Facuity Board The maguwements “yr vy
poards aoply to all undergraguate mlct and navigator Laiiey

Aren g rated oftiear errtied in 3 formal USAT fving tinming
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dards. the matter will be pracessed n

a000riznce with AFR o o- rasiaphd -4c
2 Function of the Board Tne taculty board will consider ail matters
ferrzg 12 11 By the zpoainting authonty concerning the possible
‘07 ot 2 stucent from a course, except as indicated below The
1220 e distrznier of the apoonting authority to agvise

fnls o mest {.'a,w" sta

(Y
¥+
3

(.} Faculty beare action 1s not mandatory to disenroll a student
imal traming Disanioliment from traiming by admimistrative
aztenie hew o' facuily boaic oroceedings 1s authonzed

{2} A studert may wawve faculty board action by submitting a
aointing authorty. If the waiver is granted,

hE apdroving auinonty on those matlers referred to 1t
{
f

<o

r2quest in wiiting 1o the an

e swgent s atmimsiratvely Gisenrolied from traira._ . Unless
1pectiicg i\ viaived, H students will be procassed through a faculty
233rd a4t

3
c e’nbershlp of the Board. A facuity board must be comonised of

~z \.“.:= ratad 9ihicers on active operational flying status who are
feg and eacn mamber must be higher in grade than the
sty ~.‘I .-"» $2.Case s belore the board

d Board Proceedings. The decisign to convene a facuity board
v 131385 the quasticn of whether fyrther retention of the student

usucily 13

mtre &7 Ferce or on active duty s in the best interests of the Air Force,
theretore. the aopointing authenty sheuld consider all of the evidence in
the case e and detaimine 1f separation may be indicated.

Cccasienally, the circumsianzes of a case will require the faculty board
tn he convened under AFR 11-31. Board of Officers. Use the tollowing
suide ID determine tf ATR 11-21 procedures should be used.
1} Faculty boards will be conducted n accordance with AFR 11-
. msr
(3) The board was convened as a result of student misconduct
‘-"d tne inquiry 1s 1010 the nature of the misconduct (including whether
: icuctl rataer than the effect of the misconduct on
i profiziensy.
(o} The studentis a
—
¥

tne gaticiency resgited from

officer and the inquiry will determine if
ctors within the student’s control.
( ) The acpomnting authonty deems the procedures warranted
and impeses the requirement.

0o
3

(2} Otrer thar ooards histed above. :H faculty boards convened -

uncer ths reguiatien are spectfically exempt from the requirements of
-21 board proceadings are not required when inquiry
n2vang  academic  defictencies or substandard
TanCe af‘e'::‘:g zredemig acmﬂvment
BPAR ILZI board procesdings are not required when the
i tre calegory descnbed in AFR 35-12.

o
stedant e ozn ot
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AfR 50-5 1 December 1987
paragraph 3-29. and who. a5 a result of course elimination, may be
refeased from active duty.
{c) AFR 11-31 board proceedings are not required when the
inquiry 15 into deficiencies due to factors beyond the student’s control
{3) Nothing 1n this regu!auon shall be construed so as to require
that facuily npaaid procesdings be completed before 3 commande:
initiates  disciplinary or other administrative actions (including
inveluntary discharge acticn) when the same incident or ncidenis
giving rise to 3 faculty board atso form an independent basis for other
action.  Commanders are encouraged to swiftly pursue other
appropniate actions, when warranted, concurrently with faculty board

review.
(4) faculty board findings and recommendations are made by

* secret written batlet and determined by a mzjonty of voting board

members.

e. Legal Reviews. Records of boarcs convened under AFR 11-31 will
be submitted to the staft judge advocale ior legal review. Other records
of preceedings may be reviewed for legal sufficiency f required by the
approving authonty

1-47. Distribution of Board Proceedings. One copy of each approved
faculty board proceeding or approved waiver will be forwarded by the
appraving authority as follows:

a. For Air Force students in all military grades disenrolied from a
course:

{1} To the student’s training unit commander.

(2) To HQ ARPC/DSFM. Denver CO 80280, when elimination resuits
in refease from £AD. furward with the UPRG decuments in accordance
with AFR 35-44, table 2-3. rule 2. When elimination trom training
occurs and retention on  EAD 1s  adwised. forward to HQ
AFMPC/DPMDOML, Randalph AFB TX 78150-6001. for inclusion in the
member’'s master personnel record.

b. For Air force civilian employees disenrolled from a course, to the
servicing CCPO. '

¢. For US Government students other than Air Force. to the agency
which authorized their attendance; usually this will be the authority
given in the individual’s course orders

d. For international students, to the appropriate USAF office
responsible for administening and monitoning the individual's training
(in the case of Security Assistance Program Tramning (SAPT) students,
procedures speciiied in AFR 50-29 apoly): the USAF ofiice 1n turn will
forward board proceedings as appropriate to the Military Assistance
Advisory Group (MAAG). USAF mission. US Air Attache. or official foreign
representative.
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::" DEPARIMENT OF THE AIR FORCE AUSUPPLEMENT |
“'1 Headquarters Aur University AFR S0 8
( AMavwelt APB AL 3ol 12 s001 22 February TURS
b~
. Lranmng
“ USAF FORMAL SCHOOLS
-‘:: \ N
X AFR 30-5, 1 March Fo8< s supplemented as follows:
\
" . - - . . - -
Ly This publication is alfected by the Privacy Act of 1974, Each form that is subject to the provisions of AFR 12-35. parapraph
o W and required by this publication. contatns a Privacy Act Statement cuther incorporated in the body of the document orin
r aseparate stement accompany iy the document
A" : :
WAl L . A
tl t—4heiuad- The commandant’commander of cach of the AFIT faculty boards meeting the provisions of AFR (1.3
B tollowing Air University organizations will appoiat ene or through HQ AU/XP to AU/CC for appros al.disapproval
;-_:_‘ more faculty boards as necessary:
- 1. Air War College (AWC). )
. - - . = 1-42bt6). The authornty (o e this dele at S
2 A Command and Statt College (ACSCO). : 6). The authorty make this determination
- < . . - e delegated to school commandants. However. commandants
o 3 Anr Foree Institute of Technology (AFIETY. ) ) - )
b, T Squadron Officer School (SOS) will coordinate with HQ AW/XP and the sl judge
P . oduadn - DT advocute (3800 ABW/JA or 2750 ABW/JA) before muking
o 5. kducational Development Center tEDC). . -
et - . . adecision.
N 6. Leadership and Management Development Center
7 (LMD

7. USAF Senior NCO Academy (USAFSNCOA). 7 1-42¢(3)a) A TDY student who reports for a course and is
L SAESNCOA CC may appoint the faculty board providing tfound incligible because he or she fails to meet published
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the tespondent is jumor 1o rank, otherwise AU/CC will
appomt board members.

(hi At the discretion of AFIT-CC| the dean or associate
dean of AFTTTS resident schools will appoint a taculty board
te tahe action within hischer separate activity. AFIT s dean.
Civhian Instizutions «Ch, will not appoint faculty boards.
Claudents are disenrolled per the administrative provisions
of this regudation andsor considered for appropriate action
under AFR 36220 AFR 36-12, AFR 39-10, or the UCMJ.

tor No tacubty board is appointed for Extension Course
lstiruie (ECH. Ehnunation of - students trom - ECL s
accemphished under the provisions of AFR 50-12.

Fa2bidad s addedr ARTT CC s the reviewing authortty

o aculns subordinate  schools.

AL CO s the reviewing authorty tor all other AU schools.

hoards appointed by

ValheSindn Addedy AU CC s the approval authonity for
S vty board proceedmgs except AHT taculty boards
medconducted under the provisions of AFR 11-31 Forward

Superedes AFR 3315 AT Sup 1, 29 October 1976
Noc ot Poeted Paces 23
OFRNPZbrCol
Approsed by Col b O
Vol Sondra b Rentioe

vuonibngon BoXNCHOQ USAE MPPTS . HO AFISC DAP)Y

fabeny
Norrelt

N 1--

prerequisites in education. job position. age. grade.
security clearance. ete., is returned to his or her former base
without censure. The commandant will determine the
disposition of a TDY student who is otherwise deficient
because of poor phvsical conditioning or fatlure to compty
with etther personal appearance standards (AFR 35-1¢) o
weight  standards  (AFR  35-11). Notfy the paremt
organization and this headquarters (HQ AU:XP.DI
without delay. with full particulars  given, including
disposition. TLY students required to be on extended
absence  from  school  due  to emergeney  leine.
hospitalization. ete.. may also be relfeased from schoot and
returned to their home stations without censure. Notify their
parent umit o oamend travel orders retlecting the THY
charge to the fund cite of the parent unit
(b) PCS students disenrolled from courses are reported
for immediate reassignment as follows:
1. AFIT will report directdy 1o HQ AFMPC b
message with two information copies to this headquarterns

(HQ ALYXP'DPY.
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2 Courses of tess than 30 acadene days duration—
the ndiodual has been assigned to pomary duty as an
iatrctor Tor two or more counse periods e the course tor
which credit s bemy awarded or the individual has been
asstened o pronaty duty as an istructor and the instructon
sty program dictates the completion of all reguirements
e the course tor which creditis being awarded.

Vobor AWC and ACSC AT permanenthy assigned
Laculty oticess who serve m any capacity or combination of

5

e s —cetb i tion - of - capacities lor 2or more
acdonmie vears, and mect the reguirements for primary
Juty as g resadent instructor. dare chigable for g resident
Jiptomg

1 The course does not contribute toward an
acadenne degree conterted by the organization.

S The aindividual mests all entenia tor entranee
requaied o students nermally eonrolled i the course. (The
commandant may wanve age, vrade, and maximum service
provisions 10 the entiance Criterta Tor a course.)

(b Reguests tor wanver of the above requirements must
he approved by this headguarters (HQ  AUYXPZ)Y. Full
justitication tor waner of the provision that an individual
must have been assigned o promary dwey as an instructor
must be turmished . Normally, o taculty or staft member of
the ~choat tcourser tor which graduate credit 15 being
requested will ave pertormed instructional or instructor-
retated duties to the extent that significant recogrition will
have been given o those duties ineffectiveness reports.

101 Atter approval by the commandant of a school tand
v this headguarters (HQ ALYXPZ) .t applicable).
qualiticd instructor graduates are awarded  a - diploma,
soperted on rosters of graduates. and appropriate entriey are
made in personnel record s

tdy tucalty members awarded resident credit will not
mear cnadditronad active duty service commitment as a
resadton that credi

Poi2ontieAddedy. Review and indorse disenrollment tor
Banap rcasons The commuandant of schools with TDY
cadentswidl o review and mdorse all o requests tor
Srcnieliment tor hardship reasons to the parent major
conmmiand of the student concerned. The mdorsement mus
acatan o recommendation for approval divapproval and
soother comments deemed  appropriite Forward an
mivnatoen copy oo this headquarters (HQ - AUXPZ).
terrianonal otticer oxeeption. Forward requests for
Cicric lment tor anteroational students to Maswell Aar
Forcc Baee TENIO b DO BAS whoo i turn, ol torward
et ENTE NG o |;‘;vr1r‘,.|i 4[)\.][‘!‘!*‘-.1]

DT e Wlde AW nd ACSCO sall adviese HOQ

Shhetore oo actions othier s Loty board

43

action, which could result in the disenroliment ol 4 PCH
student iroan idicn programs. fatormagon turmished HO
AU XP will mclude the student’s name. grade. SSAN. and
a brict summary of reasons for the proposed  action
International othicer exception  Forward  requests tor
Jisenrollment for international students to the Mavwell Ao
Force Base 1TMO (EDC FAS) whoo i warn, will forwand
them to FMTAG tor approval disapproval,

Fariure at any school when attendance sl
government expense and  when such fatlure can be
reasonabhy traced o0 factors over which an othweer or
enlisted person had control may substuntsate administrative
separation o accordance wath AFR 36-2 o AFR 39-10.
respectiveiy Accordinghy o faculty board acthion s
considered appropriate when the circomstanees surtounding
his or her pending chimmation from an AU school indieate
that discharee action may be warranted. In these instances,
comphiance  with AFR - S0-50 paragraph  -43c3) s

necessan

T3 Faculty board action is specitically authorized
10 any nstance where o stadent bnds o meet the munimum
academic requirements. For mternational otficers: Betore
convemmng a faculty board. the school must nouly the
Maxwell Air Force Base ITMO (EDC FAS) who. in turn.
notiftes the country hason otticer and FMTAG ot the
pending taculty bourd in accordance with AFR 50-29,
paragraph 3-27

tby Commandants are delegated the authonity to disenroll
students by admumistrative action. Commandants miuy
secure  the advice of HQ  AUXP  belore  student
disenrollment. The following are some examples where
administrative action 18 approprate.

1. When an enrolled  student does not meet
estublished  eligibihity requirements  (includes physical
conditiony.

2. In the case of death ot a student

3. When astudent s being separated or retired from
the A Foree tor reasons not related to school stitus

4. When an AFIT Civiliun Institution student tarls 1o
meet academic standards, and the Lalure s not due to
factors over which the student had control. ar where the
sudent has  disenrolled:dropped out from o Civilian
Institution

S When, due o extended absence or anabihty o
pertorm duties as . student undee circumstances over which
the student did not have control Although a taculty board s
not regquired m these arrcumstances. one may be held 1o
awist o deternuming whether a o student can taltdl
requircments tor srtduation A statenent trom the base

A=




Lot shonfd e obianed e case s oo g medield
ottty o students

6 When the coremandnt, AR has deternuned

G oan ALCP o OSEP student Jdoes nor possess the

Guelds requined Bor cotmibosiomny relcrenee AR

S0 naeraph D
W hen o stident pndicate s, cither threagh s ber
Aoids o actons, e waliud irention not o satstactontdly
Suitpate o cotplete the school s program
S When a student violates AU pobicy on academie
mrcenty us sdenned o AURS SR o the pohey o
norarabunea s dehined i AUR S 3010

sudded s Facainy boand membership may include,
Conenvonny memibers necessars advisers awluding an
Srcationgl adssor teea! advisor s and such other advisors
v teemed appropreste For cnternanional otheers. The
S nea beemebes i owonl mctude the AU TEMO GHO

AEONEE NS od the coantry Bason othicer as noiivouny

e oA v et ARR TTNMO CEDO EAS will uct i
" s e e AU TENO I he sheas notavaiiable
s speeested tormiats and procedure puides for

4o neands nob required to be cnoducted i accordance
ot PR T are provided atattachments 1020 and 3

S The commandant wath the advice of the statf judgee
e ABMW 1A e 2730 ABW JA) will dternne

Cronans of ARR 53T apply. Tt the commundiant

AER SO S AL Sup D bebiian. 1
Jeternunes the proceaors ar ALRCOTE Y Lo nd b
transertbe the board procecedine - verbatim o ed
procedutal tormts are at attachiments -8
o) The tollowiny procedure s waldl apply o0 AL e
located ar Mavaett A Borce Bae and Gunter e b
Statton o taculny haad prooccedines o ted
accordance with AFR T1T-31 Discuees the nature of the s
with 3800 ABW IA who wdl artanes tor g devan advisor
recorder, mulitary defense counsel. and reporter oAb
should obtinn similar support trom the sttt judec advocate,
Wiosht-Patterson - AFB OH) 1 requested by i
ABW CC . the commandant of the respondent” s ~chool sl
provide o recorder or assistant recorder and adnimstrain e

assistancee
(dy In taculty boards where the requnrement ot AFR

FE-31 are apphicable and it s consdered within the bt
interest ot the ~cheol that the student be suspended froe
class pendiny the outcome ot the tacuity board. natigy HO
AL XPor the suspension
T3 Forward taculty board proceedmys 1o HOQ AT NP
toriginal plus three copresy within 15 calendar days Facult.
hoard proceedings approved by AFTTCC are distributed
directly by AFIT with two antormation Copies o HO)
AUXP. For nternciional  officers: Faculty  boand
proceedings are torwarded to AUSTTMO (HO AU NPD
with one copy to HQ ALLXP

FHOMAS C RICHARDS Tt Gen, USAL

Commander

S Atachoents

1obetter to Stndent, Not Condoe ted i A oostanee ot

AFR 1131

20 Sugeested Formar tor Bt Boards N Heldoon

Avcordane e with AFR T3

VoProcedure Gude tor Faculty Boords Not oo o

Accordance with AFR 11 3

FSuerested bormat tor Teaor b Noni cateon o baat

Boand Held i Acoordane with MER T

S Procedure Conde bor b aoalns Honads 0 o
e et N R
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QAN .. o e res e dwee ke re designated as o later ddte i an action imposing punishiment or vacaung the suspension. For ex-

.
Lt Creadh adoieohg a puishiient of sestachion or correctondl custody . the effective date of the new punishment of
:s".< - Coo i he desandted (o cotnade with the termination of the earhier pumshment of restriction or correctional
l-‘.n“‘
e e Lo i et an tedactonn grade of torferure, and the new date of rank (DOR)Y in the grade to which a member 1s reduced 1s
[ I £
SR . ' s thommpesiton of punishment,
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(21 1 the member aceepts nonjudicial pun-
Chient proceedines and requests a personal ap-
podrance. the member s enntled to (see back of
A Forms WT0 and 071y

far 3eomrormed of his or her rnights accord-
e to Artivie 3iba,

by Beomtormed orally or in writing of the
codenee againsi the member relating to the mis-
conduct atlered.

() Eaamine any relevant documents or
pinvaical objects on which the commander intends
recreny o deading wherher or how much punish-
HaUi 1o HmPose.

idr Be accompanied by a spokesperson
prosadod orarranged tor by the member.

iv)r Have present relevant witnesses who
are reasonably avarlable and can be presented
withows fegal process,

(3 At the member's request, the personal
cppearance will be open to the public, but the
commander may, even over the member’s objec-
fron, open it te the public without such a request.
the personal appearance will be closed
tothe public ! reguired by military exigencies or

lowever,
niy constderations, It it s open, the com-
ander may presenibe reasonable limitations on
e nutber of persons present.

(41 Faceprt as provided in (5) below, the
porsonar appearance witl be hetre rthe command-
CHailos Y prdinsniment.

St the commander tmposing punishment
soanasalable o s presented by extraordinary cir-
wtintancs trom seeing the member, the personal
airpearance will be betore a person designated by
Do corvmandet Inothat case, the person desig-
adied yothe commuander sends a summary of the
aoreseniaion. wath copies of all documents
prosented, teothe commander who will impose
poroshimerts Fhe later considers this tile before

dotun onthe vy

[N

oo member e gliowed 1 duny dins (72
coen s onownten jusnhication, o reply
Eooreahioe s on of aimitianion of nonjudidial
oo cedimes
soroawl bBeocpcouraped Lo take

Lot ol s e Sooconsult with legad

Lot punishment
fodetonse s entenu-

(2) If a member does not state within the
allotted time whether he or she will accept nonju-
dicial punishment, the commander may proceed
with the punishment, noting the m.abd s Tailwie
jo respond in the language imposing punishment
in block 6b of AF Form 3070 or 3071.

#(3) The term ‘‘duty days’’ refers to the mem-
ber’s normal duty days. For example, if the mem-
ber’s normal duty days include Saturday or Sun-
day, those days are included in the allotted time
for the member’s reply. Thus, service at 0900
hours on Friday would require return by 0900
hours on Monday.

k. Acceptance of nonjudicial punishment pro-
ceedings is not a plea of guilty to the described of-
fense(s). Accordingly, the commander must care-
fully consider all matters submitted in defense.

(1) After such consideration, the commander
will indicate in block 6 of AF Form 3070 or 3071
whether he or she has determined:

(a) That the member did not commit the
offense(s) alleged and that the proceedings are
terminated. If the commander terminates the pro-
ceedings, a copy of the AF Form 3070 or 3071 will
be sent to the servicing SJA for Automated Mili-
tary Justice Analysis and Management System
(AMJAMS) recording purposes. Disposal of the
remaining copies, and the servicing SJA copy after
recording is accomplished, will be determined lo-
cally.

(b) That the member committed one or
more of the offense(s) alleged. (offenses deemed
not to have been committed will be lined out and
initialed by the commander).

(¢) That the member committed one or
more lesser included offense(s) rather than the of-
fense described.

*(d) That the member committed one or
more of the offenses (or lesser included offenses)
but, in light of matters submitted in extenuation
and mitigation, the proceedings are terminated in
favor of other administrative action.

(2) Before changing to a lesser included
oftense, the commander should consult the SJTA.

(3) The decision as to appropriate punish-
ment should be discussed with the SJA after the
member has had an opportunity to present matters
in defense, mitigation, or extenuation. [t never
van be made properly until atter careful considera-
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AFR 120-4 23 December 1981

Chapter 2
AUTHORITY AND RESPONSIBILITIES

section A—Authority and Jurisdiction of Investigat-
ng Officer

t~1. The Investigating Officer. The investigating of-
wer s o personal representative of the appointing au-
hority. The directive authorizing the person to conduct
he investigution gives him or her the necessary author-
:v. This authority extends to all subordinate echelons of
he command and requires the compliance and coopera-
1on of subordinate commanders.

a. The investigating officer's official actions are not
nswerahle to any subordinate commander. However,
ersonnel designated to conduct investigations must be
onstantly tactful and discrete in discharging their re-
ponsibilities

i Recommendations, if directed for inclusion in re
orts of investigation, constitute directives for compli-
nee by subordinate commands when approved by the ap-
omtng authority.

¢ Asarule, the investigating office: i senior in grade
+ the person or persons being investigated to include
abordinate commanders, if theyv potentially are impli-
1ed

~-2. Matters To Be Investigated. Any subject whose
‘vatment has a prescribing directive, but for which there
no guidance for report formatting, may follow this di-
Clive

-3. Criminal or Subversive Activities (See AFRs
24-6, 124-8, 124-11, and 124-12.):
a. Matters that may involve crime, espionage, sabo-
-ge, treason. sedition, disloyalty, or disaffection are re-
rred to the Air Force Office of Special Investigations
FOSD
h This regulation applies to noncriminal activities. [f
any ume during an investigation a question arises in-
hing the area mentioned in a above, the Staff Judge
Ivneate must be immediately contacted.
« The nvestigating officer must be familiar with
FR= 124 11 and 124-12, which prescribe the responsi-
ity tor investigating counterintelligence matters and
es b anihitary and federal civilian jurisdiction 1s con-
rrent

wtion B-—Quualifications and Duties of an Investiga-
r

4 Qualifications of the Investigator. [n conducting

B N

BUTLRTH IR

soanvestyoter must be impartial, un-
st el totalic objective. Start your investigation
“Leut e precoceved convictions, Remaim objective
Problem Solving. Your understanding of and the
totaapply the basie techiiques af problem solving
s R it cantidenee to funetion as an st
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b. Dignity. Maintain a proper military atmosphere
and be dignified in your conduct and appearance. An un-
hiased, polite approach will encourage the cooperation of
witnesses which is an essential part of your investigation

c. Fair Treatment. In addition to your commander.
you also have a responsibility to the persons who may be
under investigation, For them, in particular, the investi-
gation 1s a serious matter requiring rigid adherence to
rules of justice and fair play. Their legal rights must be
strictly obeserved and protected. Uniform Code of Mili-
tary Justice (UCMJ), Article 31, for military personnel.
and the Fifth Amendment to the Constitution for civil-
1ans and foreign nationals, guarantees that no person will
be required to give testimony that is self-incriminating.
This, however, is not enough. You must try to protect
persons from any semblance of injustice that may be at-
tributed to your procedures or actions.

d. Factfinding. You, as an investigator. are a factfind-
er. You must constantly remember that your superiors
expect you to conduct a thorough investigation. Base
vour decisions and actions on the facts. The data that
support these facts must be accurate and reliable. There-
fore, you are both a researcher and a reporter of the facts.

2-5. Negative Qualifieations. As an investigator, you
are not a judge. Neither are you a jury, a prosecutor, nor a
defense counsel. You have not been assigned to bring in a
verdict, nor to impose punishment. Your charter does not
require or expect that you prosecute any person and, by
the same token, it does not expuct that you will act for
the defense. You have been assigned only to inquire into
the factors bearing on a situation and to make an accur-
ate and impartial report. You are not conducting a trial
and must not assume that an investigation implies either
the guilt or innocence of the persons involved.

2-8. Your Duties as an Investigator. Once appointed,
and until completion, the investigation should become
your primary duty. The investigation will be completed
as expeditiously as possible. You are expected to perform
five essential duties: you must determine the facts; report
these facts; provide background information; and, when
directed, draw conclusions and make recommendations

a. Determine the Facts. This requires that you obtain
all of the relevant facts necessary to prove or disprove the
allegations. Factors bearing on both sides of 2 matter arv
equally important. A statement that 1s tainted with
opinlon or preconception is not a fact and has no place in
the factual portion of the investigation or inquiry.

b. Report the Facts. Having obtained the facts, you
must then accurately report them This report must by
carefully rendered. No matter how zealous or successful
vou may have been in assembling these facts, the effe

tiveness of your work will be lurgely destroved if vou ar
-t
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ible to present them intelligibly. The report must be
well orpanmized and grammatically sound. A clearly stated
vepart that gives all the tacts without possibility of misin-
orpretation 15 much better than a lengthy report that
wanders far afield and contains statements not pertinent
to the tssue. Clarity and brevity stimulate credibility.

- Provide Background Information. Give any back-
cround information that will help the reviewer under-
~tand the relevance of the facts. In preparing the report,
remember reviewers do not know what has transpired
and are depending solely on the report to enlighten them.
You mav become so familiar with the case that you tend
o take certain aspects of 1t for granted. Remember that
the prrson who must review the report does not have the
Benetit of the knowledge you have gained.

Braw Conclusicns. (Conclusions are only included
oy the written report when requested by the appointing

cithority ) Using the facts and background information,
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analyze and evaluate the evidence and draw your conclu-
sions. This must be done carefully since the conclusions
are instrumental in shaping action to be taken. Just as
the statement of facts in a report must be supported by
the evidence, so must the conclusions be supported by the
facts.

e. Make Recommendations. (Recommendations are
only included in the written report when requested by
the appointing authority.) Recommendations iay be
minor administrative remedies, or they may include dras-
tic measures involving strong punitive actions. There-
fore, consider your recommendations carefully. The per-
son who reviews the report, as well as the commander
who directed the investigation, must necessarily rely
heavily on the recommendations that are made. These
may serve as criteria for future action, may entail a state-
ment of policy, or may affect the lives of the persons who
are involved.

N R T Ly ) --.‘:‘,{,'.‘:_-{_. N
S e e, N S T S S A o
e K la Cu N atat a a Lo Al AR { o nrnrla




o taitah Sed a0 8 avh ol gt LS00 N oS ain Sl aun i Aas el alin it plaballate b R gt of
.

LR

ERRAL OO

»
‘.l.ll

v

as

“r
-
)
.
.
.

1o

AV R T TR TSN T WM T MT R W T T e e W e WEERLAEELRE LR WL .

AFR 120-4 23 December 1981

Chapter 4
CONDUCTING THE INVESTIGATION OR INQUIRY

4-1. How To Call Witnesses:

a. Role of the Commander. When the investigation
15 ready to begin, present to the commander of the base or
the executive officer. a list of the witnesses vou desire to
interview . together with a time schedule for their appear-
ance. Update this list as the investigation proceeds.

(1) Remember that vou have no authority to summon
these witnesses but must depend on the assistance of the
commander. Courtesy requires that, insofar as possible,
the interviews be arranged to avoid conflict with the nor-
mally assigned duties of witnesses.

(2) However, insist on the orderly progress of the in-
vestigation even though the presence of certain witnesses
may interfere, to some extent, with their assigned duties.

(3) Under no circumstances should the commander
or any other responsible person be permitted to supervise
the attendance of witnesses or to interrogate or coach
them on the evidence they are to give. If this should hap-
pen, vou must promptly communicate with the com-
mander and, if unable to obtain desired actions, commu-
nicate immediately with the appointing authority.

b Private Interviews, The witnesses should be sum-
moned to appear for private interview in the office that
has been designated. The investigator should not have to
look for the witnesses. Sometimes the investigator must
interview the complainant or other witnesses without
other persons knowing about it. These interviews must be
left to vour discretion.

¢ Number of Witnesses. The number of witnesses to
he examined to establish a fact must be left to your dis-
cretion. No purpose is served in the testimony of exces-

sive additional witnesses. Cepliced 2-
d. Confidential Testimony. i i
confidentiality. the investigator must expressly ise

this. and it must be recorded as part of the witnesses’
testimony. Before promising witnesses confidentiality,
investigating officers will consult with their servicing
Staff Judge Advooate. Also, confidentiality will only be
granted t0 witnesses when the necessary information

cannet 56 otherwise-obiaimed.

4-2. Order of Interviewing Witnesses. Senior officers
may try to influence the testimony of subordinates. If the
installation commander may become the subject of disci-
plinary action, the better course is to interview subordi-
nate officers before higher-ranking officers are inter-
View ed

4-3. Records of the Witness. The witnesses may not
a.ways have the necessary papers with them. When you
subniit the het of people vou want to interview, suggest
that thev be requested to bring all pertinent records. If
the number of these records makes them difficult to
move 1nterview the witnesses where the documents are
b ated

4-4. Presence of Third Parties:

a. General Policy. Except for the reporter and a~ re-
quired in ¢ and d below, investigating officers will not
permit the presence of a third party. Keep in mind that
you are not conducting a trial, but an investigation This
investigation ig official and its official character will be
lessened by the presence of unnecessary persons. Privacy
in interrogating a witness promotes confidence and pre-
vents the possibility of embarrassment. A witness 1s
reluctant to talk freely in the presence of a third party.

b. If a Third Party Is Permitted. If the presence of
third party is permitted, the record will specifically state
this with the reason. Third parties whose presence may
be required include interpreters. On occasion, also, a phy-
sician or nurse may be necessary if the physical condition
of the witness requires it. When interviewing minors, do
50 in the presence of at least one of their parents.

c. Examining Contractor Witnesses. When examin-
ing employees of a DOD contractor, you may want to
have a management representative present. In this way,
problems relative to obtaining company records and de-
termining company policies may be more readily re-
solved. Also, it may eliminate difficulties if the employee
contends that rights under labor-management agreement
have been abridged. However, the investigating official
has authority to exclude third parties from the interview
when such presence would tend to inhibit free and com-
plete disclosures.

d. Questioning Personnel of the Opposite Sex.
When the investigator and the witners are of the oppusite
sex and the interview may involve questions of a person-
al, sensitive nature, a third disinterested party may be
present. The observer will be instructed that his or her
duty is only to observe what takes place. Also. the obr
server is not to disclose. other than required hy law or uu-
thorized by the investigating officer, what took place dur-
ing the interview. This rule must be tempered by the
good, mature judgment of the investigating officer Mis-
using this provision could seriously hamper and invali-
date an otherwise good investigation.

4-5. Interfering “/ith Witnesses. The investigator wil}
not tolerate intimidation or “coaching” of witnesses and
must always be alert to detect any evidence of this. The
validity of evidence depends a great deal on its candor:
this, in turn, requires that the evidence be voluntarily
given. False testimony given in fear of retahation or for
any other reason is valueless. If you believe that the wit-
nesses have been interfered with, immediately report this
to the commander with the request that the practice
cease. If you do not secure the full cooperation of the com-
mander or if the commander is suspected of being a4 party
to the irregularities, immediately report this to vour ap-
pointing authority for further gutdance. Describe this o
tion and the reasons in your report of investigation

Al-146
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4-6. Swearing of Witnesses:

a Witnesses are sworn before the interview begins.

b The nvestigating officer 1s given authority by
COCMJ, Article 1:36(b)4), to administer oaths. The form
ot vath generally used 1s:

“Do vou solemnly affirm (swear) that the testimony you
are about to give in the matter now under investigation
=hall be the truth. the whole truth, and nothing but the
trutn ¢so help vou God)?”

4-7. Swearing of Reporters, Stenographers, and In-
terpreters. At the beginning of the investigation, the re-
porters, stenographers, and interpreters who have been
appointed are sworn in. The form of oath generally used
1=

“Do vou affirm (swear) that you will faithfully perform
the duties of (reporter, stenographer, interpreter) for this
investigation (so help you God)?”

4-8. Examining Witnesses. This is one of your most
important functions, since the facts that are finally re-
ported are derived from it. For this reason, the examina-
tion must be carefully performed.

a. Cautioning the Witness. Before beginning an in-
terview, the witness must be cautioned that the investi-
gation 1s official. Also, inform the witness not to discuss
any part of the investigation with other personnel. Cau-
tion him or her that testimony will be taken verbatim and
that “off-the-record” statements are not authorized.

h. Swearing the Witness. After this informal brief-
mg. the witness will be sworn and, if proper, adviged of
his or her rights. Advising witnesses of their rights may
be omitted if their conduct will not come into questicn or
their testimony will not be self-incriminatory. (For advice
o a witness in varying circumstances, see chapter 9.)

c. Distinction Between Witnesses. A distinction
must be made between persons under investigation; that
1s, potential accused. and persons whose relationship to
the mnvestigation cannot possibly involve them as coact-
ors or coaccused. Acrnsed persons must always be ad-
vised of their rights as provided by law (that is, right
against self-incrimination and right to legal counsel.)

d. ldentifying the Witness:

(1) Military. Must give his or her full name, grade,
organization and station and a brief statement of duties
currently performed.

(2) Civilian. Must give his or her full name, grade (if

{c). provide that no persons subject to the UCMJ may be
compelled to incriminate themselves, or to answer any
question, the answer to which may tend to incrimnate
them or is not material to the issue and may tend to be
degrading.

(1) While Article 31(b) and the additional rnights dis-
cussed in chapter 9 may apply to persons who are accused
or suspected of an offense, Article 31(a) and (¢) apply to
all witnesses.

(2) The implications of this right must be fully un-
derstood by the investigating officer and must be careful-
ly explained to the witness. As long as the witness is not
actually suspected of any offense, the interview may con-
tinue.

(3) If the witness seeks to take refuge in the Code, or
in his or her constitutional rights, investigators must re-
quire a precise statement to this effect for the record. The
witness must assert this right to each question he or she
declines to answer and may not assert this right to a
group of questions.

(4) However, any development in the interrogation,
or in the investigation as a whole, that makes this wit-
ness a suspect must be recognized. When this occurs, in-
terrogation of the witness is governed by chapter 9.

h. Refusal to Answer. If you feel that invoking Arti-
cle 31 is invalid and the witness persists in the refusal,
the matter will be referred to the commander or to higher
authorities. They will require the witness to answer if the
objection is not valid.

1. Penalty for Refusal. The witness will then be
warned of the penalty for refusal to testify. Witnesses
may seek refuge in their constitutional immunity only for
evidence that may incriminate or degrade themselves.
They may not refuse to answer questions that would in-
criminate or degrade another person, even though they
might want to avoid the answer.

j. Right to Counsel. Witnesses may refuse to testify
unless they can have counsel. Unless witnesses are
thought to be personally involved in the matter being in-
vestigated, they should be informea that they have no
right to counsel. In other situations, consult with the
Staff Judge Advocate about the entitlement to counsel.
In an investigation such as is contemplated here, testi-
mony usually is taken only in the presence of the investi-
gating officer, the witness, and the reporter.

k. Record Exact Words. The exact words of the wit-
ness must be recorded by the reporter at the time the

applicable), organization (or firm) and location, and a testimony is given. Do not have the transcript of the

) brief statement of duties currently performed. testimony prepared in rough draft for editing before final
.‘ + Personal Information. This information such as incorporation into the report This technique violates
0 socrgl security account numbers or home addresses must — every requirement of verbatim testimony and is highly ir-
,-:_:’, not he solicited from the witness, or included in your re- regular.

o port, u'l.ll"ﬁ-q necessary to identify the person. (1) “Off-the-record” discussion is not permissible. If
" f Witness Identity. The: full identity must appear in the witness states, “Well, off the record, it was like this.”
M at least three placesin the report: in the transeript of the the reporter must fully record the answer and ignore the
.?.\.' testimeny, n the sta}t-mvnt of “facts” or other sections alleged “off-the-record” character of the evidence.

._-J'_._-‘ where the witness 1s first referred to, and in the “recom- (2) The manner of testifying is also important. The
:-_:\-' mendations” if any reference 1s made to the witness, reporter must record all hesitations of the witness, cor-
A ¥ No Self-Incrimination. UCMJ, Article 1) aqd;  rections to testimony, motion of the head and hands, et
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These shoald melude gestures, shrugging of shoulders,
amd other manifestations by witness, such as “She did
like this theld Gp honady” "He went out there (points w
JoortTete af the gestures are significant.

i, Discuss Credibility. The credibility of witnesses
has an mmportant bearing on the testimony they offer and
1% of particular interest to the person who reviews the re-

AFR 120-4 23 December 1981
been made will ask vour advice as to whether sworn testi-
mony or evidence of additional witnesses should be sub-
mitted. Remember that you are neither a judge, prosecu-
tor, nor counsel for the defense, but an impartial agent of
the appointing authority. You must scrupulously refrain
from offering any advice and must tactfully explain vour
position .

port 1f vou have any opinion or fact reflecting upon the [\ 4-¢- P\ ° J

credibility of a witness, state this in the report under the *

section titled "Discussion”

m. Investigator as a Witness. Don't overlook your
own value as a witness. Record your impression of things
vou see, und include these statements as an exhibit in the
report. Also. be alert to discover matters of record, docu-
ments. correspondence, and the like that have a bearing
on the investigation.

n. Kinds of Witnesses. A distinction must be made
between witnesses generally and persons whose conduct
mayv come into gquestion during the investigation. For the
latter. the considerations in chapter 9 will affect the con-
duct of the interrogation. If matters prejudicial to others

4-9. Testimony of Absent Witness:

a. Often a lead is obtained that indicates the desirabil-
ity of securing the testimony of a witness who 1s not
available where the investigation is being conducted. If
arranging a personal interview with the witness 1s 1m-
practicable by the time it is needed, you should obtain the
testimony by a deposition or interrogatory.

b. The interrogatory must be mailed to the base com-
mander requesting that replies to the questions be ob
tained from the witness under oath. As an alternative,
send the base commander a statement of fact, or facts. to
be determined. with a request that a suitable interroga-
tion of the witness under oath be conducted by an officer

o arise during an investigation, the investigating officer  designated for the purpose.

6‘ will immediately inform the persons concerned. This may

s be done either orally or in writing. The persons concerned  4-10. Protecting the Identity of the Complainant.
b - will be informed of the exact nature of all such prejudicial ~ Unless specifically authorized by the appointing author-
s accusations or allegations against them. They will be  ity, do not divulge to the person under investigation or
Gy given full opportunity to defend themselves by their oral  any witness the source of the information on which the
'1' ’ testimony, by the testimony of witnesses in their own be-  investigation is based.

- half. or hy written statements (sworn if practicable) of

- their own as they may desire to submit. Careful adher- 4-11. Conducting the Interview:

ence to this procedure will prevent any subsequent plea a. Intimidation. Avoid brow-beating a witness. It is
o he the persons accused that their rights were violated. far easier to lead than to force a witness. Investigators
- o Interviewing the Accused. No investigation is  who shout and pound the table, or one who seeks to co-

complete unless the accused is interviewed and given a
full opportunity to offer sworn evidence or submit a
statement in his or her behalf. The accused may also in-
troduce sworn evidence of any witness he or she may
wish to summon. This 1s a fundamental requirement and
t= not waived except under vnusual circumstances and
tnen onlv when authorized by the appointing authority.
i1 this person1s not available for interview, submit the re-

erce or intimidate, will rarely obtain the information
they seek. An unwilling witness presents little testimony
of value. Also, evidence obtained under duress is always
subject to challenge.

b. Truthfulness. Never accuse your witnesses. If you
suspect that they are not telling the truth, you may dis-
cover this by careful questioning rather than by threats
or accusations. If enough questions are put to the wit-

LB port, however, state that the report is incomplete and re-  ness, falsehoods will generally be exposed.
2 quires the person in question be given an opportunity to c. Conduct. You are tne representative of your ap-
.- testify in his or her behalf. pointing authority, and you have been assigned & respon-
. p. Testimony and Statement. The person against  sible duty. This is no place for levity. and you must jus-
: whom an allegation has been made may be content with  tify the confidence that has been placed in you. Further-
. offering oral testimony. This must be recorded by the re  more, familiarity on your part does not inspire the re-

porter and must be given under oath. If he or she desires  gpect of the witness.

g that the testimony of witnesses be introduced in his or d. Evasiveness. Hold witnesses to the question. Do
- her hehalf, try to limit this to the testimony of material not permit them to wander from the subject and present
A W itnesses a mass of extraneous detail. Witnesses, on oceasions, try

(1) If the accused does not desire to give oral evi-  to avoid giving a direct answer to a question by a reply

' ‘}*‘“ff“- he or she will be informed of the right to submita  that is either evasive or so indifferent that it is without
o, formal statement in writing. This statement should be  intelligible application. Finally, complete statements
N sworn must be required. Be prepared to hold them to the specif-
y ::'41 (21 [f the ﬂ(rrusgd elects to slubmlt a written state-  ic question and secure a direct answer.

N ment. vou should fix a time limit for filing this atate e. Inappropriate Questioning. The witness must not
w0 ment ‘ . be permitted to question you. It 18 your responsibility, not
g ¢ Often the person against whom an allegation has  the interviewees, to obtain the facts on which to base
.' ‘ Al-178
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vour report Keep complete control. Do not abdicate your
duties as investigator by permitting any witness to as-
sume your role.

f. Hearsay Evidence. This evidence deserves some
consideration. Generally. it is not admissible in a court of
law. Nevertheless, it may have definite indirect value in
the interrogation of witnesses by supplying valuable
lrads. For example, you may ask witnesses about their
knowledge concerning a certain matter. In reply, wit-
nesses may state that they have no personal knowledge of
this but that. during conversation with John Doe and
Betty Doe, they were given certain information. In this
way, You secure the names of the two new witnesses who,
when interviewed, may supply valuable direct evidence.

g. Opinions. Opinions by witnesses must also be con-
sidered. Although opinions, in themselves, are not evi-
dence, they are of definite value in helping you to evalu-
ate other evidence and tc determine essential facts. Opin-
ions are also of value in investigations that are not so
much concerned with irregularities as with conditions. In
this case, 1t is entirely proper to secure from witnesses a
statement giving their opinions about a condition or situ-
ation. All statements of opinion must be shown in the rec-
ord. particularly regarding expert testimony, if it comes
from an expert witness.

h. Voluntary Statements:

(1) Before ending the interview, witnesses must have
a chance to make any voluntary statement they may de-
sire or to offer any additional evidence. Occasionally, you
may inadvertently omit certain questions that would
have elicited valuable information. Unless witnesses are
allowed to make 4 statement of their own, they will have
no opportunity to include this evidence in the record.

(2) Further, witnesses, when given the opportunity,
may frequently offer explanatory or clarifying evidence
concerning testimony they have already given that will
help the reviewer in his or her evaluation. To encourage
this, you should ask, “Have you any additional informa-
tion to offer?” or “Do you desire to make any statement
hearing on the evidence you have given?”

i. Cautions. At the end of every interview, witnesses
must again be cautioned as to the official character of
their testimony. They must also be reminded not to dis-
cuss the interview with any other person or answer any
questions about it.

4-12. Follow Up Leads. Probably one of the most imn-
portant and most frequently overlooked matters is the
necessity to follow up leads. At the outset, you usually
have the benefit of limited information. Starting with
this, you must develop vour leads.

4 Your first act is usually to interrogate the complain-
ant to obtain all information he or she has. The complain-
ant usually gives the names of a number of prospective
witnesses and from these, you obtain additional sources
of information

b If your repoirt is to contain essential fact s, you must
diligently pursue sl pertinent leads. At the same time. be
on guard agamst following leads that are not relevant,

po-\
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4-13. Suppressing Essential Information. Sometimes
evidence is uncovered that, while not fradulent, involves
suppressing material information. Thege matters must be
fully reported. For example, it was disclosed that an of-
ficer whose actions are being investigated was convicted
of a felony before entering the service or was involved in
discreditable actions or conduct. An examination of per-
sonnel files may have disclosed this informatinn, but it
was withheld when applying for a commission in the
Armed Forces. If this information had been available, the
commission would not have been granted. Although
courts-martial are generally without jurisdiction in these
matters, nevertheless it must be reported so that the
proper steps may be taken.

4-14. Perjury Versus False Swearing:

a. HQ USAF sometimes receives reports from an in-
vestigating officer who contends that a military witness,
during an interview, has been guilty of perjury in that,
having been duly sworn, gave false testimony. This is er-
roneous, Perjury involves false testimony material to the
issue given under oath in a judicial proceeding. Inasmuch
as an investigation is not a judicial proceeding, false testi-
mony given to the investigator by a witness does not con-
stitute perjury under UCMJ, Article 131, but it does con-
stitute false swearing. This is punishable as a crime under
UCMJ, Article 134. For this reason, if you have any cause
to doubt the veracity of a military witness whom you are
about to interrogate, it is not proper to caution the wit-
ness as to the punishment that may be imposed for per-
jury. However, it is advisable to caution as to the punish-
ment that is authorized for false swearing.

b. A civilian witness, however, who gives false evi-
dence under oath to an investigator is guilty of perjury
under 18 U S.C. 1621.

4-15. Failure To Testify. If witnesses are reluctant to
testify, it might be proper to read them 18 U S.C. 4. This
law provides that any person who knows about the actual
commisgion of a felony cognizable by a court of the
United States, and does not make this information
known to the proper authority, may be guilty of mispri-
sion of felony. Negative misprision is the concealment of
something known by one who is under a duty to reveal it.
If the witness appears to be guilty of misprision or felony,
consult the Staff Judge Advocate.

4-18. Handwriting Analysis and Typewriter Iden-
tification. Obtain assistance in these areas from the
nearest AFOSI detachment.

4-17. Obtain Complete Information. Before leaving
the scene of the investigation, carefully review your origi-
nal directive and accompanying documents. Analyze the
evidence to make sure that you have completely covered
all phases of the investigation and have obtained the evi-

dence negessary to prove or disprove the allegations.
413 (oda
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Hewdquarters Aar University
Mavwelb AFB AL 36 HE 2S00t

AUREGULATION 53-0

19 November [984

Svhoois

ACADEMIC INTEGRITY

This recubation detines A Unnversiey policy enacadenne mtegnity. Btapphies to all Air University organizations,

1. Terms Explained:

a. Academic Integrity. Uncompromising adherence to
acode of etives, morality, conduct, scholarship. and other
values related to acadenie activ ity

b. Group Work. Assignments which pernue. direct. or

or owntien reports as spedttied by the Arr University
organization

¢. Individual Work. Assignments, examinations, or
av speattied by each Arr Universigy
arganization an which the individuat 15 expected to do

rescarch ettors,

his her own work: that 1s. without cottaboration of others.
d. Lack of Academic Integrity. Includes:

v Plagiartsm. The act of appropristing the literars
composttion of another, or parts or passages of hisher
writings, or the deas or lanpuage ot the same, and passing
them ol as the product of one’s own mmd. For example.
copying verhatim without quotation marks is plagiarism as
v Use ol L souree s sentence structure and style with only
minor word changes. The required method for giving credit
T0 g NOUrCe 10 WIHECA WOrk IS to use quotation marks and an
when guoting  directly and 2
paraphrasing.  In  the case of oral
must  be given for
paraphrasing ol direct quotes

decompamnving - tootnote

footnote when

presentations,  credit direct or

21 Cheating. The act of giving or receiving improper
assistance such as. but not imited to. copyving answers from
ANOMICT S Cxanunalion. using texts, notes, issue materials,
or other references not authonized for examimations or other
assianed work knowaingly permitting another student to
Ccopy o one’s anting assignments, speech matenals, or
answers trom an evamimation paper: and collaborating with
other persons on ndividual  assignments except s
spedihically authorzed

3 AMispepresentation. The act of making an assertion

to mienbonaliy decerve or mislead. Misrepresentation may

be an oral or wntten statement which s misleading or
decerving and meant to be so; for example. false reporting
¢. Permanent Party. All personnel assigned 1o Arr
University . ancluding AFIT.
f. Students. The term “'students’ as used in this
regulation includes United States and international military
and cwvilian personnel attending USAF schools

2. Responsibilities:

a. Al students and permanent party personncl are
expected to adhere to the highest standards of academic
intwgnity. Carture on the part of any individual o practice
academic integnty reflects discredit both on the Air Force
and on the individual and will not be condoned within Air
University.-Individuals who violate this regulation will be
subject to adverse admuntstrative and/or disciplinary action
Cases involving military personnel subject to the Uniform
Code of Military Justice may be handled as a violation ot
Article 92, UCMJ.

b. Each Air University orgamization will assure that this
policy is fully understood by students and permanent party
personnel. Any further implementing directives considered
necessary by the commandant/commander of  Air
University organizations will be submutted to HQ AUED
for approval before publication.

c.. Suspected violations by students enrolled in AU
nonresident/associate programs will be reported by the
school  commandantcommander  to  the  student's
commander for appropriate action.  Documentation
supporting the accusation and a request for a copy of the
disposition of the charge wiil be forwarded with the report
to the student’s commander.

d. Allcged violations by Air University permuanent purty
personnel will be reported to the individual’s commander
tfor appropnate disciplinary or administrative action

Supersedes AUR 53-6. 2 April 1984 . (Sce sivnature page for summary of changes )

Nocof Pointed Pages

OPR LDV L Col Lynviltle Tabery

Approved by Col Bddie C) Noreld

bditor Sara R. Weatheriy

Distribution FOXcARISCDAP, HQ USAE MPPE)

Al-20

1 W

- -".--f:-’:-'-:":'q"-'-'\-"f:l;d‘;-".l“f‘-f‘"(‘-f' - M“’.\J .~ ;"'- .:*.;N.
N e ) ) " ! .

" \ ..‘ ﬂ' .l

R A
KONl Nl M Mg N M)




o : AUR 53-6 19 November 1984

THOMAS C. RICHARDS, Lt Gen, USAF
Commander

R C GRIFFIN, Lt Col, USAF
o Director of Admunistration

SUMMARY OF CHANGES
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This revision deletes faculty board action under AFR 53-15 and AFR 11-31 {para 2a).
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" DEPARTMENT OF THE AIR FORCE
Air Command and Staff College (AU}
Maxwell AFB AL 36112-5542

ACSC REGULATION 53-10
28 October 1986
Schools

REVIEW BOARDS

This reqgulation establishes and describes the purpose, composition, and

responsibilities of review boards for the Air Command and Staff College (ACSC)
and applies to all faculty, staff, and students.

J. Purpose. ACSC review boards are designed to provide recommendations to the
commandant regarding issues and events directed for their investigation.

2. Terms Explained:

a. Directors Review Board (DRB). A board composed of the directors/deans
of operations (DO), curriculum (ED), associate programs (EP), and plans and
administration (XP). The educational advisor to the commandant (CAE) and chief
of evaluation (CAV) are nonvoting members. The board is chaired by the vice
commandant and meets at the direction of the commandant or vice commandant.

b. Faculty Board (FB). A board composed of the directors/deans of
operations (D0), curriculum (ED), associate programs (EP), plans and
administration (XP). The educational advisor to the commandant (CAE), chief of
evaluation (CAV), and a recorder (appointed by ACSC/CC) are nonvoting members.
The vice commandant is the president of this board. If the vice commandant is
unavailable, the senior-ranking director on the ACSC faculty assumes the
position as president of the board. The board is directed to convene by the
commandant. (Board members are assigned by ACSC/CC letter.)

3. Directors Review Board {DRB):

a. Specific Purposes:

(1) The DRB is designed to provide the commandant with an advisory
body to research, analyze, and develop recommendations for ACSC/CC
approval/action regarding any issue affecting the college.

Supersedes ACSCR 53-10, 1 July 1985. (See signature page for summary of
changes).

No. of Printed Pages: 4

OPR: EDV (Major William E. Shepard)

Approved by: Lt Col R. H. Lewis

Editor: Sandra L. Renfroe

Distribution: F;X (HQ AU/DAPE; AUL/LSE; AUL/LRA-2)
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2 ACSCR 53-10 28 October 1986

(2) The DRB is also designed as the primary review board for the
student evaluation system (reference ACSCR 53-7). The DRB makes
recommendations to the commandant regarding students designated as "marginal
performers" (reference ACSCR 53-7).

{3) Additionally, the board recommends approval of the list of students

designated as Distinguished Graduates and Top One-Third (reference ACSCR
900-4).

b. Scope of DRB action.

(1) The DRB acts solely as a review and recommending board for the
commandant.

(2) DRB recommendations regarding students designated as "marginal
performers” may include:

(a) Continuation in course.

(b) Specific action to correct marginal performance in an
evaluation area (examinations, research, or seminar performance).

{(c) Convening of a faculty board to determine a student's
continuation in ACSC.

(d) Administrative disenrollment.

(3) Any faculty member may request a DRB review. The reyiiest is
forwarded to the appropriate director/dean and then to CAY and CV, in turn.
The request will include rationale for DRB action and background/reference
material.

¢c. Responsibilities:
(1) Chief of Evaluation:

{a) At the direction of the convening authority, notifies DRB
members of the time and agenda of meeting.

(b) Provides DRB members with background information or data, as
required, before the meeting.

(c) Provides an officer to act as recorder for the meeting.

(d) Notifies EDP of the impending meeting and reserves an
appropriate meeting location.

[ v
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"ACSCR 53-10 28 October 1986 3

{e) Drafts, coordinates, and distributes the DRB meeting minutes,
as required by the vice commandant or acting chairperson, to include DRB
recommendations and an ACSC/CC approval attachment.

(2) DRB Chairperson:

(a) Coordinates the discussion and development of recommendations
by the DRB.

{b) Signs the coordinated DRB meeting minutes and forwards them to
the commandant for approval.

4. Faculty Board (FB):

a. Purpose and scope of FB action:

(1) The FB convenes as a board of officers to make recommendations
concerning a student's continuation in ACSC.

(2) The board is convened in accordance with AFR 11-31 and/or

AFR 50-5/AU Sup 1 and assumes the administrative authority detailed in these
regulations.

{3) The board will make findings of fact and recommendations for
ACSC/CC regarding the continued enrolliment of the student.

(4) Faculty board findings are forwarded to AU/CC, through HQ AU/XP,
for final review and approval.

NOTE: Administrative disenrollment is an alternative to faculty board action
(reference AFR 50-5 and AFR 50-5/AU Sup 1). HQ AU/XP can provide guidance
regarding cases where administrative action is appropriate.
b. Responsibilities:
{1) The president:

(a) Previews AFR 50-5/AU Sup 1 and AFR 11-31, as applicable, and
ensures all requirements of these requlations are satisfied, including:

1. Coordinating with HQ AU/XP and HG AU/JA before initiating

FB action if FB action is for disciplinary reasons (includes HQ AU/JA advice as
to whether the provisions of AFR 11-21 apply).

Al-214
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X 4 ACSCR 53-10 28 October 1986
f;ﬂ} 2. Notifying the student involved of his/her rights under the
:{ji applicable regulation and providing a faculty member to assist the student in
2 mak ing arrangements for legal support (if provisions of AFR 11-31 apply).
. (b} Signs coordinated copy of board proceedings, and forwards it
\ to the commandant for approval.
. (2) The recorder:
ﬁ}f {a} At the direction of the president, advises board members of
¥ meeting time and location.
Y
- (b) Prepares and distributes copies of proposed agenda, including
b reference material in advance of the board meeting.
";il (c) Notifies EDP of the impending FB meeting and reserves an
g appropriate meeting location.
o (d) Performs all duties in accordance with AFR 11-31 (if
o applicable) and/or AFR 50-5/AU Sup 1.
ifi (e) Transcribes/summarizes board procedings in accordance with
v "fR 11-31 (if applicable) and/or AFR 50-5/AU Sup 1.
o (f) Coordinates transcript/summary of the FB meeting with board
S members and HQ AU/JA representative.
-
:;S; (g) Provides coordinated transcript/summary, findings, and

approval attachments to the president for signature and forwarding to ACSC/CC.

C) ; 5. Disposition Instructions. Original copies of faculty board proceedings are
disposed of in accordance with AFR 12-50, volume II.
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N SUMMARY OF CHANGES  This revision eliminates requirement for Distinguished
;T. Graduate Selection Committee and changes office symbols.
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PLAGIARISN AND PROSECUTION: A NEW APPROACH AT AIR - -
UNIVERSITV(U) AIR COMMAND AND STAFF COLL MAXHWELL AFB AL
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Recommended Changes to Applicable Regulations
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{K? Appendix 2: Recommended Changes to Applicable Regulations.
o
T A. Change to AFR 50-5, 1 December 1986. At present, para-
A graph 1-45 d (2) (b) provides for faculty boards only in cases
o of “academic deficiency, flying deficiency, manifestation of
. apprehension, military training deficiency, lack of adaptability
and related matters.” To provide a clearer basis for convening
;rﬁ a faculty board to hear allegations of plagiarism, the wording
- of the paragraph should include "lack of academic integrity”
* after the word “adaptability.’

B. Changes to AU Supplement 1, AFR 50-5, 22 February 1985.

R As 1ndic=2%ted by brachets Lelovw, | recommend the foirlowing

};? changes be made to AU Sup 1:

o 1. Paragraph 1-42 ¢ (11). "AWC and ACSC will advise HQ
s AU/XP [and HQ AU/JA] before initiating [administrative] action,
;:ﬁ} other than faculty board action, which could result in the

oAl disenroliment of a PCS student from their programs.  These

A changes are needed to clarify the procedure and notify JA, and
't( are derived from discussions with Maj Sheppard of ACSC/CAV.
(:f- 2. Paragraph 1-43 b (5). "Faculty board membership may
-~ include as nonvoting members, necessary advisors including an
A educational advisor, (delete legal advisor] and such other advi-
{}; sors as deemed appropriate. These nonvoting advisors serve as
}ﬁﬂ technical experts and need not be present for the board proceed
C)‘ ing unlesg sgpecifically called.”™ This change is based on les-
-~ sons learned in prior board proceedings. The legal advisor

ﬂ?f. should not be classed with other nonvoting advisors since his
o presence is required by AFR 11-31.

C 3. Paragraph 1-43 c (3) (b). "If the commandant deter-
B mines the provisions of AFR 11-31 are applicable [and the board
ax' recommends disenrollment from the school] transcribe the board
;Am proceedings verbatim. (When the board recommends retention in
“?; the school, the commandant may, in his discretion, direct a sum
1f3 marized record be prepared, containing the persons present or
‘;J absent, authority for convening a board, and copies of all exhi
i bitg.]" This change will expedite the transcription of cases

not recommending disenrollment and reduce the cost of preparing
N and reprnducing the records, which has been estimated at £500

for each of the four cases cited in this paper. (Interview with
.- court reporter: 4 Sep 87). It will also align the Supplement

1;ﬁ- with a recent change to AFR 39-10, governing administrative dis-
L charge toards, which authorizes this type of summarized record.
o. (HQ AFMPC msg, R12210%Z Nov 87).
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Given that the board recommendat:ons are not binding on the
commandants, 1n 3ome cases when retention 13 recommended, they
may sti1ll desire a verbatim transcript to reconsider the
findings and reccmmendations of the board. This change will
preserve the commandants’ perogative to direct this.

C. Changes to AUR 53-6, 19 November 1984. The definition
of plagiarism at paragraph 1 d {1) and the punishments at para-
graph 7 a should be revised as indicated by brackets:

1. Paragraph 1 d (1). "Plagiarism. The act of
appropriating the lideas or] literary composition of
another] [delete: or parts or passages of their writings
or the i1deas or language of the same,] [with intent to
pass] them off as the product of one’s own mind [and
without giving proper reference to them.] [Delete: "For
example, copying verbatim without gquotation marks is
plagrarism as is use of a source’s sentence structrue
and style with only minor word changes. ] [(Insert:

Intent may be established by the totality of the circum
stances and evidence presented. Where the student does

not intend to pass off another'’'s work as their own, but
improperly documents substantial portions of their work,
they may be subject to nonjudicial or administrative
action. For purposes of this definition, a quotation is a
passage employing another’s words exactly as written. A
paraphrase is a restatement of another’s ideas in one’'s own
words, with the original and the paraphrase about equal
length. A summary is a condensation of a longer paasage
written by another.] The [correct] method for giving credit
to a source in written work is to use quotation marks [or
block indentation (for passages over five lines)] and an
accompanying {reference by number orl] footnote when quoting
directly. {Use the reference by number or footinote when
paraphrasing or summarizing. Where an entirzc sgsection,
chapter, attachment, etc., is used verbatim from a source,
place a statement at the bottom of the first page of that
portion to indicate: "This section i8 quoted from xxx,
pages xx to xx."] In the case of oral presentations,
credit must be given for direct [delete: or paraphrasing of
direct] quotes [and paraphrased passages. For more
detailed instruction, refer to your particular school'’'s
writing guidelines. ]’

The =ources of these recommended changes are as follows: inclu-
si1on of i1ntent (AU/JA let*ter: 19 May 87); definitions of gquota-
tion, paraphrase, and summary (AFSC Student Guidance, Vol 1:
18Y,; and oitation of entire section and block i1ndentation (ACSC
Rezear-h Bk:69) .

Theze changes are needed to reduce confusion in both the
faculty and the students as to what constitutes plagiarism. In
vddiLion, the writing guirdance should be revised as 1n appendix
3. These changes will narrow the scope of the faculty b-2rd s

Q )
e

tiberations to the ..rue of Lntent and will permit them to

A2 2




.

0
S
.
o

.'f‘: p
s 'x"
L
AT,

2
L
-y

P

e

'- .l . . " .l

§C

s
[
i

e
Y
'~

'l

;7

=

.
s S T e

@ L
- I._I‘.’k ',g“-f-."\{"*

.

find intent based on the totality of the circumstances, rather
than allowing the case to be decided by the presence or absence
of an admission by the respondent.

2. Paragraph 2 a. The section describing punishments
should be amended as indicated by brackets. "Individuals who
violate this regulation will be subject to adverse administra-
tive [action including disenrollment from school and discharge
from the servicel] and/or disciplinary action [including punish
ment under Article 15, UCMJ.] This clarifies the fact that a
two track approach may be taken.

D. <Changes to ACSCR 53-10, 28 October 1986. Two paragraphs
of this regulation covering faculty boards should be revised as
indicated by brackets below:

1. Paragraph 2 b. "Faculty Board (FB). A board
composed of [the gstudent squadron commanders of the
three squadrons other than the respondent’s] [delete:
directors/deans of operations (DI?); curriculum (ED);
plans and administration (XP).] The educational advisor
to the commandant (CAE), chief of evaluation (CAV), and
a [(delete: recorder; insert: legal advisor] are nonvot-
ing members. (Except for the legal advisor, these non
voting advisors serve as technical experts and need not
be present unless specifically called.] [Delete: The
vice commaniant is the president of this board. If the
vice commandant is unavailable, the senior ranking
director on the ACSC faculty assumes the position as
president of the board.] The board is directed to con-
vene by the commandant. [ (]lBoard members are asssigned
by ACEC/CC letter.[)]”

These changes are designed to balance the need for an informed
ranel against the need to avoid the appearance of command influ-
ence. The change to the nonvoting members is based on lessons
lecarned from prior boards that their presence is not required at
the entire hearing.

The recommended change in the board composition reflects the
provisions of AFR 50-5 which permits "any combination of com-
missioned officers . . . provided that each military member
outranks the student whose case is before the board.” (para 1-45
c). it also follows AFR 11-31 which requires that the panel
members be officers, but does not otherwise specify positions
from which the officers must come.

More :importantly, the shift eliminates a number of diffi-
culticz inherent in a panel of senior faculty members. In a
cloze-knit academic coraaunity. it is hard to avoid knowledge of
a cage that may subeconsciously prejudice the panel! member,
particularly those in positions that review and evaluate

papears. Additionally, if the panel 1s comprised of the entire

6,0y Pondopakin af bk oY oY therc i3 no uvne available to

tend to buziness during cometimes extended hearings. Finally,
A2-3
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:f; this shift avoids the appearance of command 1nfluence that may
t:ﬁ: attath vo a panel comprised almost entirely of senior officers
R who are rated by the commandant. There has been no allegation
{ of any 1mpropriety of any kind 1n the hearings to date, but it
’ﬂ\f :5 the better part ot wisdom to avoid even the appearance.

:: fquadron commanders are sufficiently senior to exercise
.ﬁ?: impartial jyudgement, removed enough from the evaluation and
NGNS review chain to be free of prior knowledge of the cases, and
Lf - sufficiently removed from the senior leadership positions to

) - avoid the appearance of command influence.

h‘ s

fl 2. Paragraph 4 a (3). ‘“The board will make findings of
;iz’ fact and recommendations for ACSC/CC regarding the continued
A0 enrollment of the student. (In cases of plagiarism, the board
‘¥l will make a gpecific finding as to each of the elements in the

. definition contained in AUR 53-6, including intent to pass off
N the works of another as the respondent’s own.]" This addition
s will clarify the deliberations of the panel and avoid some of
the confusion created by the unwieldy definition of plagiarism
previously in effect.

This concludes Appendix 2 dealing with changes to applicable
o regulations. Each mcdification is intended to clarify and
o s:mplify the handling of plagiarism cases.
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. Appendix 3: Recommended changes to ACSC Research Handbook

*f A. At present, there are three separate sources of

! 4 tnformation on plagiarism and citation forms available to ACSC

wb" students: the Research Handbook, Tongue and Quill (AFP 13-2),

L - and the Tongue and Quill Workbook. Unfortunately, they are not

JE:% dovetailed together and could lead to confusion. For example,

e the definition of plagiarism in the Workbook, is from Webster's
New International Dictionary, while AU Regulation 53-6 uses a

v legal definition from West's Law Dictionary, and the Handbook

s hardly mentions it. In addition, the Tongue and Quill Workbook

P uses the potentially confusing term "questionable paraphrasing’

i}ﬂ without first clearly defining what is meant by “paraphrasing.’

P}. B. The most comprehensive source 1s the Research Handbook,

® beginning at page 67 with a section entitled "A Style Guide.” For

that reason I will shape my proposed changes around it and recommend
N that the resulting ten pages (eight original plus two of changes) be
L subatituted for the four pages in the Tongue and Quill Workbook

NOS as the definitive guidance for ACSC.

~

C. Delete the first paragraph of "A Style Guide” and insert

sy e,

T~ the following at line 1.
<
,::: “There 13 a dynamic tension between the operational world,
3:,: where sources of information are rarely cited, and the
:\j5 academic world, where they must be. In the operational world
:) we are routinely admonished to reuse letters, booklets, and
-~ briefings *o save time and 'not reinvent the wheel.' But in
{Q: the academic world, a person’'s ideas, research. original
-Qj. thought, and analysis are their stock-in-trade. Taking them
s without credit is theft.
- "<
e And there’'s another difference. At work, your performance
.-, was not subj;ect to graded evaluations assessing your personal
in writing skills, nor was it likely to be published. In this
S school it is. So if you don't properly cite, your evaluator
S can't give a true assessment, and your public may be annoyed.
- y
- Lastly, "out there” it didn’'t matter if you didn't know how to
ci1te, tut "in here” it can be a career ending event.
9.
! In 1987, three of your fellow officers went before Faculty
D "‘.“
Ay B8oard hear.ngs for plagiarism. The record of these hearings
i{ proves this stuff can be aggravating.
tﬁQ
‘i The good news i3 that all you need to know to stay out of
A trouble 1s contained 1 the next ten pages and there are a lot
T Sf examples., We "1 first define plagiarism, then give some
i
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basic rules of thumb on how to avoid 1t, and finally 1llustrate
N specific examples of proper citation.

. AUR 52-6 defines plagiari1sm as ‘the act of appropriating
a the 1deas or literary compositica of another with intent to

N pass them off as the product of one’s own mind and without

- giving proper reference to them.’ Put another way it 1is

N literary larceny. [t differs from inadvertent citation error
in that the plagiarist makes a conscious attempt to hold out
the work as their own, while the person who cites incorrectly
S 1s ei1ther ignorant of the proper citation formats or negligent
A 1n ensuring they are used.

o When you stop to think about it, none of those descriptors
are very complimentary, and they can all lead to serious admin-
1strative cr disciplinary consequences. So how do we avoid it”?

We start with definitions. A quotation is a passage employ-
1ng anothe. 's words verbatim, exactly as written. A paraphrase
is a restatement of another’s ideas in one's own words, with the
original and the paraphrase about equal length. A Bummary is a
condensation of a longer passage written by another (AFSC Student
Guidance, Vol 1, No. 6540, Aug 87). Then we study the following
five rules, adapted from James D. Lester’'s book, Writing Research
Papgers., 3rd ed. (Glenview, Ill.: Scott, Foresman and Co., 1980)
at page 49.

( 1. Acknowledge borrowed material within the text by intro-
S ducing the quotation or paraphrase with the name of the author-
ity from whom it was taken.'’

- "2 Make certain that paraphrased material is written in
[ your own style and language. The simple rearrangement of sen-

b tence patterns 1s unacceptable.’ If, in your paraphrase, five

o consgsecutive words (except names, titles, etc.) are the same as

O the original, use quotes around them. If your paraphrase exceeds
. five linea, cite every fifth line, so the reader can tell what is
A yours.
Y?f 3. Enclose within quotation marks all quoted materials,’

-ev except passages over five lines which are block indented without
e quotes. When quoting an entire section, chapter, attachment,

{b etc., place a covering statement at the bottom of the first page
t}z of that portion to this effect: 'This section is quoted from

jq XXX¥, pages xXx to xx.'

A,

@ "4 . Provide a [citation, either] footnote [or reference by
Vﬂ number ] for each borrowed i1tem,’ including quotations, para-
o phrases and summaries, 1mmediately after it occurs in your text.
Vo

3 e Frovide a bibliography entry for every book, [source]

\{ or mapgazine tha' appears in the [citations]’' under the 'refer-

%, ences cited’' section of the bibliography and for any other mate-
ﬁ; rials under the 'related sources’ sgection.

o

I
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No doubt, you have already reduced this list to a mnemonic
rule of fives:

1. If it's verbatim, quote it.

e 2. If the quote exceeds five lines, indent it.

: 3. If it’s a paraphrase, reword it.

v 4. If the reword includes five consecutive words verbatim,
C) quote them.
v,
:E? 5. If a paraphrase exceeds five lines, cite it every five.
_':'~."‘
M That's the drill. Now here it is in more depth.  End Insert.
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Appendix 4. Faculty Guide for Handling Suspected Plagiarism

R A. You're a faculty member reviewing a completed written

‘x\ project and beginning to feel that the writing style, the cita-
.ai: t1ons, and the bibliography don’'t match up. You suspect plagiar-
.o 1sm, but aren’t exactly sure what to do. This guideline will

i;} walk you through the process and clarify most questions. For
ﬁ:i~ more detailed information, you may want to consult EDC or the
AN Pase legal oftice.

This guideline 1s derived frem a package originated by

H. A, Staley at ACSC, and the faculty guidance used at
st Faoint It incorporates lessons learned from three recent

cases of plagirarigm at ACSC.

C. Actions to be taken as a faculty advisor to prevent pla-
giarism prior to final submission of a paper.

L 1. As a faculty advisor to student writers, review

ST drafts for areas that might indicate sloppy documentation, 1gno-
s rance of proper citation forms, or poor editing. In particular,
(" tock for:

- abrupt changes in style,

< - awkward transitions,
C)' - the use of archaic words,
SN - unusually erudite writing style,
LT

S - differing methods of citation,

:{f
L - .ong passages without citations,

.' ™

- - ci1tations always at the end of paragraphs, and

T

:5- ~ cittationg that do not relate to the text.

SR If you discover these in a paper you are advising on, or 1f it
[ just dresn’t look right, refer the student to AU Reg 53-6, the
v writing guirdelines, and EDC to be sure they know the rules.

I

~

G

~ .

J\: 2. You are not obliged to source check the project,
v hold the ztudent's hand, or edit their work. Just refer them to

) .
O the proper source if you are concerned they are unaware of

é. “1ttation procedures.

o
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T When the project 13 submitted 1n final copy, your
advisery duties regarding proper citation are over.

D Actions to bte taken as an evaluator if you susgpect pla-
giarism after the final submission of the paper.
. Perrorm a scource check, comparing the citations 1n the
paper with the siurce and looking for the items listed above.

o If sources are not properly cited, photocopy two or
three instances showing the original source and the borrowed
verbage for use by EDC. DO NOT DISCUSS THE MATTER WITH ANYONE
OTHER THAN EDC, INCLUDING THE STUDENT. The student may need a
rights advisement and professional courtesy dictates that people
without a neoed to know be excluded from the matter. Also, those
who occupy designated positions on the faculty board should
make every effort to excuse themselves from discussions of the
~ase to preserve their :impartiality.

3. Complete the grading process, except for assigning a
firnal! grade, and br:ng the original paper, the evaluation, and
the examplesz to EDC.

E Actions to be taken by EDC and the Command Section.
FI'C wrl!l make a preliminary assessment whether the
“1hats o errorz are minor mistakes such as careless docu-
mentation, typoegraphical errors, computer misprints, and the

like, or are substantial enough to warrant further investiga-
tion, and wil)l handle the process from here.
2. If the citation errors appear to be insubstantial

oerrors, EDC will make a memo for record to that effect and for-
ward the memo to the vice commandant (ACSC/CV) with a recommend-
ation that 1t be handled without further 1nvestigation.

a. If CV decides it requires further investigation,
gz bt ctep 4 below. If CV concurs that the errors are minor,
he may decide to drop the matter entirely or initiate a letter
of counzelling, admonishment or reprimand at the appropriate
level Tpon deciding, CV will refer the matter to the squadron
sommander to counsel the i1ndividual.

b The squadron commander's counselling should be
the first time the individual is approcached and should give them
the ospportunity Yo explain their actions. A rights advisement
should be given 1f the CV decides to take any administrative
action, If the member admits intent to pass off another's work
as thei1r own, the admiszion 15 usable in possible future pro-
coedings, and the case should proceed to step 4.

a3 After the counselling session, assuming no
admissiong by the member, they will be directed to correct the
paper, and EDC will return the orig:inal of the paper to the
normal repository, and will send a copy of the memo to the eval-
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S witor to consider 1n assigning the final grade.

bl

if, on the cther hand, the errors appear to be sub-

t

stantial or i1ndicate i1ntentional pasgsing off of another’'s work,
‘\ EDC will gather the preliminarv evidence from the evaluator,
:ﬁ' seek to establish the extent of the problem, and present a memo
- for record %o ACSC/CV outlining the specifics and recommending
;w initra*ti1on of a formal i1nvestigation under AFR 120-4. At this
O point EDC will secure the paper as possible evidence i1n a pro-
'y ceding and ensure no marks are made on 1t
.
C{i 4. If ACSC/CV concurs with the finding of substantial-

vy, he will recommend the commandant (CC) appoint an investi-
gating off1cer (IO) under AFR 120-4, para 1-2, with instructions
2 1ddress the element of intent and make specific findings

B o hased »n any admissions or circumstantial evidence in the case,
X arnd to make recommendations on the appropriate forum to hear
cage (para 1-2 e). The I0 should be given the Investigating
1cers Guide (appendix 5), with specifics on how to conduct
investigation.

- 5. The investigating officer will consult EDC, the

i‘ Ingal offi1ce, and the squadron commander before interviewing the
S, member, to be fully informed on the case. After giving the

- member a rights advisement, he will seek specific information

A pertaining Lo intent and will submit his report to CV in ten

. iays=. The 10 should use a copy of the paper, rather than the

\

~riginat to show which portions are 1mproperly cited.

.l 6. Based on the investigating officer’s report, CV will
prepare a recommendation to CC as to which of the two tracks to
pursue: faculty board for plagiarism if intent is shown, or

‘j; alministrative/nonjudicial action for dereliction if it is not.
,:; a. If the evidence indicates no intent to pass

4 »ff an>ther's work as one’'s own but there are substantial por-

~f: ti1ons of pecorly documented or improperly cited work, CC may
;:; rhe¢ose %o address the matter in a nonjudicial forum, or give an
.- cral or written counselling, letter of admonishment, or letter of
jn: reprimand. In the nonjudicial forum, the squadron commander would
L read the officer the charges and rece:ve the evidence, and

’” ATEZSCT would administer punishment, as 135 permitted by AFR

ui 111-9, para 1 (5), to allow ACSC/CC lat:tude in administering

o the case

f; b. If, on the other hand, the 1nvestigating

" offizer finds clear irdications of 1ntent, CC should refer the

®. cale teoa faculty board for a thorough analysis of the evidence.
{i The 1ndicationg of intent may include admissions by the member or
S sith Tircumztantial evidence as large tracts lifted without
\f} quotationc or reference, a typist's statement that the draft was
o0 1 phetocopy of a book, or unexplained, abrupt changes in writing
- atyie without cirtation.

o.
P ~. If the case i3 referred to a Faculty Board, the
1 I"--,
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e panel will make findings of fact and recommendations on dispo
sition of the case regarding disenrollment. Upon conclusion of
this proceeding, CC may choose to initiate discharge proceedings
against the cfficer under AFR 36-2.

7. After the case 13 heard i1n either a nonjudicial for-
um or a faculty board, the paper will be assigned a final grade
and the student advised on reaccomplishment requirements. Depend-
ing on the outcome, ACSC/CC may choose to comment in the stu-
dent’=s training report.
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Arpend:x 5: Plagiarism Investigating Officer’s Guide

You have just been appointed to investigate an allega-
tion of plagiarism using AFR 120-4 and are beginning to feel
uncomfortable about your understanding of the rules of cita-
tion and the offense itself. This guidance package 1s
designed to inform you on the applicable regulations, the
proper investigative procedures to follow, and the elements
of %he offense.

fﬁﬁ The governing regulation is Air University Regulation
?x 53-6, a one page policy statement on academic integrity.
e Faragraph 1d(l) defines plagiarism as: "The act of appro-
. priating the ideas or literary composition of another with
‘f: intent to pass them off ag the product of one’'s own mind and
o without giving proper reference to them® (emphasis added).
EF Your investigation will focus on gathering whatever evidence is
~fx: avallable to prove the three indicated elements for possible
Ld} referra’ to a faculty board, or nonjudicial action such as
xﬁg letter of reprimand or Article 15. Of the three, the element
T cf intent is most difficult and will be addressed below.
‘:; The investigation will be conducted along the lines of
p-. - AFR 120-4, the Inspector General regulation which vests
:;{ authority in commanders to investigate circumstances in their 1
- command . However, this will be an “inquiry” under the regu-
j&_ lation, since some of the more technical requirements of the
Y full blown “investigation® in the regulation are not applica-
. ble to this type of case. Paragraphs 2-6, 4-8, and 4-11
: f{ explain your duties as an investigator, how to examine wit-
.5} resses, and how to conduct the interviews.
~
:xi Your investigation report will follow the format prescribed
o+ in AFR 120-4 and you will conclude with a finding of fact as to
agg each of the three elements, and a recommendation to the vice
ro -, commandant as to disposition of the case. In making your
jﬁ recommendations, apply a "two track’” approach, with one track for
:;J cases with no evidence of wrongful intent, and another track for
80 cases with either circumstantial evidence or admissions of
}\» wrongful intent. Further explanation of the "tracks”™ is given
_."” telow.
108
\:\ The "standard of proof” you will use in the inquiry is
[bi ~alled "preponderance of the evidence.’ In simple terms,
A:\ this means that you believe that it is more likely so, than
ﬂ;f not o, that a thing happened, i.e., about a 51% certainty.
Y I't differsz from that standard of proof used in a court-
o martial which requires juries to be convinced "beyond a rea-
Y
o A5-1
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sonable doubt®™ that a thing occurred. The preponderance of
the evidence 132 all that 1s needed, not the “overwhelming
wel1ght™ of the evidence -- jJust a simple majority.

The concept of “1intent’ can be confusing. It ex1sts to
protect us all from being criminally liable for inadvertent
mistakes. "Intent,” 1n a plagiarism case, is not proved by the
m2re presence of incorrectly cited passages. Other hypothecses
such as typist error, ignorance of proper citation formats, or
computer malfunction could explain the improper citation. In
these instances, the writer might be negligent in proofreading,
but not a plagiarist, since there was no intent to pass off
another’'s work as his own. Your challenging task is to
determine the member’'s true intent.

Begin by comparing the paper with the cited sources to
determine the extent of citation error. Then consult the legal
office for any questions about AUR 53-6 and AFR 120-4. Next,
notify the member’s commander and then interview the author.
Finally, talk to the typist, the advisor, the sgponsor, and the
faculty instructor to determine the person’'s level of writing
ability and any circumstances that may elucidate their intent.

Consider interviewing the author as follows:

1. Read his rights under Article 31, UCMJ.

2. If he requests a lawyer or decides to terminate the
interview at any time, immediately stop, and consult the legal
office. If he agrees to the interview, continue with:

3. Are you aware of the AU policy on plagiarism?

4. Did you read the student materials on plagiarism?

5. Did you read and sign the statement of understanding

plagiarism prior to submitting your paper?
6. How do you define plagiarism and paraphrasing”?

7. Did you intend to pass off another’'s work as your
own? (Questions were derived from AU/JA advice).

If the author denies intending to pass off the work as his
own, be aware that various kinds of evidence can establish
intent. While it may be shown by direct evidence, such as an
admission, the typist's instructions, or notes in the rough
draft, it may also be shown by indirect evidence, such as
wholesale lifts of paragraphs without any reference, removal of
texts from the library to deter source checkers, and structural
arrangements in the paper itself, such as the same format or
analysis without reference to the original.

To agsi13t you in detecting possible plagiarism, observations
of a previous investigator should be helpful:
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5&; Detection generally results from a detailed read-
S ing of a piece in search of changes in writing
i . style; abrupt transitions; [and] the use of archaic
and obsolescent words and phrases . . . . Documen-
-i~ tation 1s accomplished by reading backwards from a
}ff reference and comparing both the referenced and
.}i- unreferenced material of the writer with that of
{R: his source. Plagiarism generally involves the use
TR of only a few sources, though the footnoting and
C) bibliography may be extensive. Footnotes often
LN take the analyst to a source other than the one
_?i actually quoted.”™ (IO Letter, dated 30 Apr 80).
‘Qﬁ Other telltale clues include unusually erudite writing
e styles, and unusually low numbers of citations. If any of the
above examples arise, check the cited source a few pages on
p o either side of the reference.
:{: These indicators may add up to sufficient circumstantial
:}} evidence to prove intent on the writer’s part. Then again,
o you may just find ignorant, typographical, proofreading or
o editing errors. Based on all the information you are able to

3

gather, make the findings of fact and a recommendation as to
disposition.

o
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v e
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If you are not convinced by a preponderance of the evi-
dence that the officer intended to pass off the works of
another as his own, your response would be on the first

v
S el

.
H 5% h
Vo ?

e
|

oY “track’™ and might range from recommending no punitive action
Vﬁ‘ through oral counselling, written counselling, letter of

‘:x admonishment, and letter of reprimand. In the event of
::F“ numerous, flagrant errors of citation, but no evidence of
', wrongful intent, Article 15 action may be appropriate for

dereliction of the duty to cite properly in violation of
Article 92, UCMJ.

19

The second "track”™ is recommended when you find evidence
of wrongful intent, either through circumstantial evidence or
through an admission by the officer. When you think it is
more Jikely that the person intended to pass off the words
or ideas of another as their own, recommend the case be presented
to a faculty board to consider disenrollment from the school.

8 G . -

Tl

i

. Under some circumstances, the officer may also face discharge

{r; proceedings in addition to the administrative or nonjudicial

;§~ action taken by the school.

9. This guidance should assist in preparing a well-reasoned
- recommendation for the commandant in cases of suspected pla-
. giarism. Questions may be directed to EDC, the base legal

Sis nffice, or Headquarters AU/JA.
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